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STATEMENT OF FACTS. 


This is an action brought to recover taxes claun- 
ed to be due under an act of the Territorial Legis- 
lature. It is a test case in that the payment of taxes 
by others similarly situated is delaved pending a 
decision herein. 

In June, 1906, Congress passed an act relating 
to the fisheries of Alaska, the first seetion of which 
reads as follows: 

“That every person, conmpany, or corpora- 
tion carrying on the business of canning, cur 
ing, or preserving fish or manufacturing fish 
products within the territory known as Alaska, 
ceded to the United States by Russia by the 
treaty of March thirtieth, eighteen hundred and 
sixty seven, or in anv of the waters of Alaska 
over which the United States has Jurisdiction, 
shall, in heu of all other license fees and taxes 
thereof and thereon, pay license taxes on their 
said business and output as follows: Canned sal- 
mon, four cents per ease; pickled salmon, ten 
cents per barrel; sale salmon in bulk, five cents 
per one hundred pounds; fish oil, ten cents per 
barrel; fertilizer, twenty cents per ton. The pay- 
ment and collection of suen license taxes shall 
be under and in accordance with the provisions 
of the act of Mareh third, cighteen hundred and 
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ninety-nine, entitled ‘‘ ‘An act to define and pun- 

ish crimes in the district of Alaska, and to pro- 

vide a code of criminal procedure for the dis- 

tiict. ~’ and amendnmients titerenns ~ 

In August, 1912, Congress passed the Organic 
Act, providing among other things for a Territorial 
Legislature. This act reads as follows: (The per- 
tinent portions are in italies.) 


(PUBLIC—NO. 334.) 
(H. R. 38.) 


An Act to create a legislature in the Territory 
of Alaska, to confer legislative power thereon, and 
for other purposes. 

Be it enacted by the Senate and House of Rep- 
resentatives of the United States of America in 
Congress assembled, 

ALASKA TERRITORY ORGANIZED.—That the ter- 
ritory ceded to the United States by Russia by the 
treaty of March thirtieth, eighteen hundred and six- 
ty-seven, and known as Alaska, shall be and consti- 
tute the Territory of Alaska under the laws of the 
United States, the government of which shall be 
organized and administered as provided by said 
laws. 

Sec. 2. CAPITAL AT JUNEAU.—That the capital 
of the Territory of Alaska shall be at the city of Ju- 
neau, Alaska, and the seat of government shall be 
maintained there. 

SEC. 8. CONSTITUTION AND LAWS OF UNITED 
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STATES EXTENDED.—That the Constitution of the 
Umited States, and all the laws thereof which are not 
locally inapplicable, shall have the same force and ef- 
fect within the said Territory as elsewhere in the 
United States; that all the laws of the United States 
heretofore passed establishing the executive and ju- 
dicial departments in Alaska shall continue in full 
force and effect until amended or repealed by Act of 
Congress; that except as herein provided all laws 
now in force in Alaska shall continue in full force 
and effect until altered, amended, or repealed by Con- 
gress or by the legislature: Provided, That the au- 
thority herein granted to the legislature to alter, 
amend, modify, and repeal laws in force in Alaska 
shall not extend to the customs, internal-revenue, 
postal, or other general laws of the United States or 
to the game, fish, and fur-seal laws and laws relat- 
ing to bur-bearing animals of the United States ap- 
plicable to Alaska, or to the laws of the United 
States providing for taxes on business and trade, or 
to the Act entitled ““An Act to provide for the con- 
struction and maintenance of roads, the establish- 
ment and maintenance of schools, and the care and 
support of insane persons in the District of Alaska, 
and for other purposes,” approved January twenty- 
seventh, nineteen hundred and five, and the several 
Acts amendatory thereof: Provided further, That 
this provision shall not operate to prevent the legis- 
lature from imposing other and additional taxes or 
licenses. And the legislature shall pass no law de- 
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priving the judges and officers of the district court 
of Alaska of any authority, jurisdiction, or func- 
tion exercised by like judges or officers of district 
courts of the United States. 

Src. 4. THE LEGISLATURE.—That the legislative 
power and authority of said Territory shall be vest- 
ed in a legislature, which shall consist of a senate 
and house of representatives. The senate shall con- 
sist of eight members, two from each of the four ju- 
dicial divisions into which Alaska is now divided by 
Act of Congress, each of whom shall have at the time 
of his election the qualifications of an elector in Al- 
aska, and shall have been a resident and an inhabi- 
tant in the division from which he is elected for at 
least two years prior to the date of his election. The 
term of office of each member of the senate shall 
be four years: Provided, That immediately after 
they shall be assembled in consequence of the first 
election they shall, by lot or drawing, be divided in 
each division into two classes; the seats of the mem- 
bers of the first class shall be vacated at the end of 
two years and the seats of the members of the sec- 
ond class shall be vacated at the end of four years, so 
that one member of the senate shall, after the first 
election, be elected bienially at the regular election 
from each division. The house of representatives 
shall consist of sixteen members, four from each of 
the four judicial divisions into which Alaska is now 
divided by Act of Congress. The term of office of 
each representative shall be for two years and each 
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representative shall possess the same qualifications 
as are prescribed for members of the senate and the 
persons receiving the highest number of legal votes 
in each judicial division cast in said election for sen- 
ator or representative shall be deemed and declared 
elected to such office: Provided, That in the event of 
a tie vote the candidates thus affected shall settle the 


question by lot. In case of a vacancy in either 
branch of the legislature the governor shall order 


an election to fill such vacancy, giving due and prop- 
er notice thereof. That each member of the legisla- 
ture shall be paid by the United States the sum of 
fifteen dollars per day for each day’s attendance 
while the legislature is in session, and mileage, in 
addition, at the rate of fifteen cents per mile for each 
mile from his home to the capital and return by the 
nearest traveled route. 

SEC. 5. ELECTION OF MEMBERS OF THE LEGIS- 
LATURE.—That the first election for members of the 
Legislature of Alaska shall be held on the Tuesday 
next after the first Monday in November, nineteen 
hundred and twelve, and all subsequent elctions for 
the election of such members shall be held on the 
Tuesday next after the first Monday in November 
biennially thereafter; that the qualifications of 
electors, the regulations governing the creation of 
voting precincts, the appointment and qualifications 
of election officers, the supervision of elections, the 
giving of notices thereof, the forms of ballots, the 
register of votes, the challenging of voters, and the 
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returns and the canvass of the returns of the result 
of all such elections for members of the legislature 
shall be the same as those prescribed in the Act of 
Congress entitled “An Act providing for the elec- 
tion of a Delegate to the House of Representatives 
from the Territory of Alaska,’ approved May sev- 
enth, nineteen hundred and six, and all the provis- 
ions of said Act which are applicable are extended to 
said elections for members of the legislature, and 
shall govern the same, and the canvassing board 
created by said Act shall canvass the returns of such 
elections and issue certificates of eleciton to each 
member elected to the said legislature; and all the 
penal provisions contained in section fifteen of the 
said Act shall. apply to elections for members of the 
legislature as fully as they now apply to elections for 
Delegate from Alaska to the House of Representa- 
tives. 

SEc. 6. CONVENING AND SESSIONS OF LEGISLA- 
TURE.—That the Legislature of Alaska shall con- 
vene at the capitol at the city of Juneau, Alaska, on 
the first Monday in March in the year nineteen hun- 
dred and thirteen, and on the first Monday in March 
every two years thereafter; but the said legislature 
shall not continue in session longer than sixty days 
in any two years unless again convened in extra- 
ordinary session by a proclamation of the governor, 
which shall set forth the object thereof and give 
at least thirty days’ written notice to each member 
of said legislature, and in such case shall not con- 
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tinue in session longer than fifteen days. The gov- 
ernor of Alaska is hereby authorized to convene the 
legislature in extraordinary session for a period not 
exceeding fifteen days when requested to do so by the 
President of the Unitd States, or when any public 
danger or necessity may require it. 

SEC. 7. ORGANIZATION OF THE LEGISLATURE.— 
That when the legislature shall convene under the 
law, the senate and house of representatives shall 
each organize by the election of one of their number 
as presiding officer, who shall be designated in the 
case of the senate as “‘president of the senate” and 
in the case of the house of representatives as “speak- 
er of the house of representatives,’’ and by the elec- 
tion by each body of the subordinate offices provided 
for in section eighteen hundred and sixty-one of the 
United States Revised Statutes of eighteen hundred 
and seventy-eight, and each of said subordinate offi- 
cers shall receive the compensation provided in that 
section: Provided, That no person shall be employed 
for whom salary, wages, or compensation is not pro- 
vided in the appropriation by Congress. 

SEC. 8. ENACTING CLAUSE—SUBJECT OF ACT. 
—That the enacting clause of all laws passed by the 
legislature shall be ‘‘Be it enacted by the Legislature 
of the Territory of Alaska.” No law shall embrace 
more than one subject, which shall be expressed in 
its title. 

SEC. 9. LEGISLATIVE POWER.—LIMITATIONS.— 
The legislative power of the Territory shall extend 
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to all rightful subjects of legislation not inconsist- 
ent with the Constitution and laws of the United 
States, but no law shall be passed interfering with 
the primary disposal of the soil; no tax shall be im- 
posed upon the property of the United States; nor 
shall the lands or other property of nonresidents be 
taxed higher than the lands or other property of res- 
idents; nor shall the legislature grant to any cor- 
poration, association, or individual any special or 
exclusive privilege, immunity, or franchise without 
the affirmative approval of Congress; nor shall the 
legislature pass local or special laws in any of the 
cases enumerated in the Act of July thirtieth, etght- 
een hundred and eighty-six; nor shall it grant pri- 
vate charters or special privileges, but it may, by 
general act, permit persons to associate themselves 
together as bodies corporate for manufacturing, min- 
ing, agricultural, and other industrial pursuits, and 
for the conduct of business of insurance, savings 
banks, banks of discount and deposit (but not of 
issue), loans, trust, and guaranty associations, for 
the establishment and conduct of cemeteries, and 
for the construction and operation of railroads, wa- 
gon roads, vessels, and irrigating ditches, and the 
colonization and improvement of lands in connec- 
tion therewith, or for colleges, seminaries, churches, 
libraries, or any other benevolent, charitable, or sci- 
entific asscciation, but the authority embraced in 
this section shall only permit the organization of 
corporations or associations whose chief business 
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shall be in the Territory of Alaska; no divorce shall 
be granted by the legislature, nor shall any divorce 
be granted by the courts of the Territory, unless the 
applicant therefor shall have resided in the Terri- 
tory for two years next preceding the application, 
which residence and all causes for divroce shall be 
determined by the court upon evidence adduced in 
open court; nor shall any lottery or the sale of lot- 
tery tickets ce allowed; nor shall the legislature or 
any municipality interfere with or attempt in any- 
wise to limit the Acts of Congress to prevent and 
punish gambling, and all gambling implements shall 
te seized by the United States marshal or any of 
his deputies, or constable or police officer, and de- 
stroyed; nor shall spirituous or intoxicating liquors 
be manufactured or sold, except under such regula- 
tions and restrictions as Congress shall provide; 
nor shall any public money be appropriated by the 
Territory or any municipal corporation therein for 
the support or benefit of any sectarian, denomina- 
tional, or private school, or any school not under the 
exclusive control of the government, nor shall the 
Government of the Territory of Alaska or any polit- 
ical or municipal corporation or subdivision of the 
Territory make any subscription to the capital stock 
of any incorporated company, or in any manner 
lend its credit for the use thereof; nor shall the Ter- 
ritory, or any municipal corporation therein, have 
power or authority to create or assume any bonded 
indebtedness whatever; nor to borrow money in the 
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name of the Territory or of any municipal division 
thereof; nor to pledge the faith of the people of the 
same for any loan whatever, either directly or in- 
directly; nor to create, nor to assume, any indebted- 
ness, except for the actual running expenses thereof ; 
and no such indebtedness for actual running ex- 
penses shall be created or assumed in excess of the 
actual income of the Territory or municipality for 
that year, including as a part of such income appro- 
priations then made by Congress and taxes levied 
and payable and applicable to the payment of such in- 
debtedness and cash and other money credits on 
hand and applicable and not already pledged for 
pricr indebtedness: Provided, That all authorized 
indebtedness shall be paid in the order of its creation, 
all taxes shall be uniform upon the same class of sub- 
jects and shall be levied and collected under general 
laws, and the assessments shall be according to the 
actual value thereof. No tax shall be levied for Ter- 
ritorial purposes in excess of one per centum upon 
the assessed valuation of property therein in any 
one year; nor shall any incorporated town or mu- 
nicipality levy any tax, for any purpose, in excess 
of two per centum of the assessed valuation of prop- 
erty within the town in any one year; Provided, 
That the Congress reserves the exclusive power for 
five years from the date of the approval of this Act 
te fix and impose any tax or taxes upon railways or 
railway property in Alaska, and no acts. or laws 
passed by the Legislature of Alaska providing for 
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a county form of government therein shall have any 
force or effect until it shall be submitted to and ap- 
proved by the affirmative action of Congress; and all 
laws passed, or attempted to be passed, by such leg- 
islation in said Territory inconsistent with the pro- 
visions of this section shall be null and void: Pro- 
vided further, That nothing herein contained shall 
be held to abridge the right of the legislature to mod- 
ify the qualifications of electors by extending the el- 
ective franchise to women. 

SEC. 10. RULES, QUORUM, AND MAJORITY.— 
That the senate and house of representatives shall 
each choose its own officers, determine the rules of 
its own procedings not inconsistent with this Act, 
and keep a journal of its proceedings; that the ayes 
and noes of the members of either house on any ques- 
tion shall, at the request of one-fifth of the members 
present, be entered upon the journal; that a major- 
ity of the members to which each house is entitled 
shall constitute a quorum of such house for the con- 
duct of business, of which quorum a majority vote 
shall suffice; that a smaller number than a quorum 
may adjourn from day to day and compel the attend- 
ance of absent members, in such manner and under 
such penalties as each huuse may provide; that for 
the purpose of ascertaining whether there is a quor- 
um present the presiding officer shall count and re- 
port the actual number of members present. 

SEC. 11. LEGISLATOR SHALL NOT HOLD OTHER 
OFFICE.—That no member of the legislature shall 
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hold or be appointed to any office which has been 
created, or the salary or emoluments of which have 
been increased, while he was a member, during 
the term for which he was elected and for one year 
after the expiration of such term; and no person 
holding a commission or appointment under the 
United States shall be a member of the legislature or 
shall hold any office under the government of said 
Territory. 

SEC. 12. EXEMPTIONS OF LEGISLATORS. — That 
no member of the legislature shall be held to answer 
before any other tribunal for any words uttered in 
the exercise of his legislative functions. ‘That the 
members of the legislature shall, in all casas except 
treason, felony, cr breach of the peace, be privileged 
from arrest during their attendance upon the ses- 
sions of the respective houses, and in going to and 
returning from the same: Provided, That such priv- 
ilege as to going and returning shall not cover a per- 
iod of more than ten days each way, except in the sec- 
ond division, when it shall extend to twenty days 
each way, and the fourt . division to fifteen days each 
way. 

SEC. 13. PASSAGE OF LAWS.—That a bill in or- 
der to become a law shall have three separate read- 
ings in each house, the final passage of which in each 
house shall be by a majority vote of all the members 
to which such house is entitled, taken by ayes and 
noes, and entered upon its journal. That every bill, 
when passed by the house in which it originated or 
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in which amendments thereto shall have originated, 
shall immediately be enrolled and certified by the 
presiding officer and the clerk and sent to the other 
house for consideration. 

Sec. 14. THE VETO POWER.—That, except as 
herein provided, all bills passed by the legislature 
shall, in order to be valid, be signed by the governor. 
That every bill which shall have passed the legisla- 
ture shall be certified by the presiding officers and 
clerks of both houses, and shall thereupon be present- 
ed to the governor. If he approves it, he shall sign 
it and it shall kecome a law at the expiration of nine- 
iy days thereafter, unless sooner given effect by a 
two-thirds vote of said legislature. If the governor 
does not approve such bill, he may return it, with 
his objections, to the legislature. He may veto any 
s-ecific item or items in any bill which appropriates 
meney for specific purposes, but shail veto other 
Lills, if at all, only as a whole. That upon the re- 
ceipt of a veto message from the governor each house 
of the legislature shall enter the same at large upon 
its journal and proceed to reconsider such bill, or 
part of a bill, and again vote upon it by ayes and noes 
which shall be entered upon its journal. If, after 
such reconsideration, such bill or part of a bill shall 
be approved by a two-thirds vote of all the members 
to which each house is entitled, it shall thereby be- 
come a law. That if the governor neither signs nor 
vetoes a bill within three days (Sundays excepted) 
after it is delivered to him, it shall become a law with- 


18 

out his signature, unless the legislature adjourns 
sine die prior to the expiration of such three days. If 
any bill shall not be returned by the governor with- 
in three days (Sundays excepted) after it shall have 
been presented to him, the same shall be a law in like 
manner as if he had signed it, unless the legislature, 
by its adjournment, prevents the return of the bill, 
in which case it shall not be a law. 

SEC. 15. PAYMENT OF LEGISLATIVE EXPENSES.— 
That their shall be annually appropriated by Cong- 
ress a sum sufficient to pay the salaries of members 
and authorized employees of the Legislature of Al- 
aska, the printing of the laws, and other incidental 
expenses thereof; the said sums snall be disbursed by 
the Governor of Alaska, under sole instructions from 
the Secretary of the Treasury, and he shall account 
quarterly to the Secretary for the manner in which 
the said funds shall have been expended; and no ex- 
penditure, to be paid out of money appropriated by 
Congress, shall be made by the governor or by the 
legislature for objects not authorized by the Acts of 
Congress making the appropriations, nor beyond 
the sums thus appropriated for such objects. 

SEc. 16. LAWS TRANSMITTED TO PRESIDENT AND 
PRINTED.—That the Governor of Alaska shall, with- 
in ninety days after the close of each session of the 
Legislature of the Territory of Alaska, transmit a 
correct copy of all the laws and resolutions passed by 
the said legislature, certified to by the secretary of 
the Territory, with the seal of the Territory attach- 
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ed; one copy to the President of the United States; 
and one to the Secretary of State of the United 
States; and the legislature shall make provisions for 
printing the session laws and resolutions within 
ninety days after the close of each session and for 
their distribution to public officials and sale to the 
people of the Territory. 

SEc. 17. ELECTION OF DELEGATES.—That after 
the year nineteen hundred and twelve the election 
for Delegate from the Territory of Alaska, provided 
ky “An Act providing for the election of a Delegate 
to the House of Representatives from the Territory 
of Alaska,” approved May seventh, nineteen hund- 
red and six, shall be held on the Tuesday after the 
first Monday in November, in the year nineteen hun- 
dred and fourteen, and every second year thereafter 
on the said Tuesday next after the first Monday in 
November, and all of the provisions of the aforesaid 
Act shall continue to be in full force and effect and 
shall apply to the said election in every respect as is 
now provided for the election to be held in the month 
of August therein: Provided, That the time for 
holding an election in said Territory for Delegate in 
Alaska to the House of Representatives to fill a va- 
cancy, whether such vacancy is caused by failure to 
elect at the time prescribed by law, or by the death, 
resignation, or incapacity of a person elected, may be 
srescribed by an act passed by the Legislature of the 
Territory of Alaska: Provided further, That when 
such election is held it shall be governed in every res- 
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pect by the laws passed by Congress governing such 
election. 

SEC. 18. CREATING RAILROAD COMMISSION.— 
That an officer of the Engineer Corps of the United 
States Army, a geologist in charge of the Alaska sur- 
vevs, an officer in the Engineer Corps of the United 
States Navy, and a civil engineer who has had prac- 
tical experience in railroad construction and has not 
been connected with any railroad enterprise in said 
Territory be appointed by the President as a com- 
missions hereby authorized and instructed to conduct 
an examination into the transportation question in 
the Territory of Alaska; to examine railroad routes 
from the seaboard to the coal fields and to the inter- 
ior and navigable waterways; to secure surveys and 
other information with respect to railroads, includ- 
ing cost of construction and operation; to obtain in- 
formation in respect to the coal fields and their prox- 
imity to railroad routes; and to make report of the 
facts to Congress on or before the first day of De- 
cember, nineteen hundred and twelve, or as soon 
thereafter as may be practicable, together with their 
conclusions and recommendations in respect to the 
best and most available routes for railroads in Alas- 
ka which will develop the country and the resources 
thereof for the use of the people of the United States: 
Provided further, That the sum of twenty-five thous- 
and dollars, or so much thereof as may be necessary, 
is hereby appropriated, out of any money in the 
Treasury not otherwise appropriated to defray the 
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expenses of said commission. 

SEC. 19. That the Committee on Territories of 
the Senate and the Committee on Territories of the 
House of Representatives are hereby authorized, em- 
powered, and directed to jointly codify, compile, pub- 
lish, and annotate all the laws of the United States 
applicable to the Territory of Alaska, and said com- 
mittees are jointly authorized to employ such as- 
sistance as may be necessary for that purpose; and 
the sum of five thousand dollars, or so much thereof 
as may be necessary, is hereby appropriated, out of 
any money in the Treasury not otherwise appropriat- 
ed, to cover the expenses of said work, which shall 
be paid upon vouchers properly signed and approved 
by the chairman of said committees. 

Sec. 20. LAWS SHALL BE SUBMITTED TO CON- 
GRESS.—That ail laws passed by the Legislature of 
the Territory of Alaska shall be submitted to the 
Congress by the President of the United States, and, 
if disapproved by Congress, they shall be null and 
of no effect. 

Approved, August 24, 1912. 

In the year 1913, the Territorial Legislature 
passed a revenue bill, which reads as follows: (The 
pertinent portions are in italics.) 


CHAPTER 52. 
(H. B. No. 96.) 


AN ACT to establish a system of taxation, Create 
Revenue, and Provide for Collection Thereof 
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for the Territory of Alaska, and for other Pur- 

poses. 

Be it enacted by the Legislature of the Territory of 

Alaska: 

Section 1. That any person or persons, corpor- 
ation, or company prosecuting or attempting to pros- 
ecute any of the following lines of business within 
the Territory of Alaska, shall first apply for and ob- 
tain licese so to do from the district court or subdi- 
vision thereof in said Territory, and pay for said 
license for the respective lines of business and trades, 
as follows, to-wit: 

Fishertes: Salmon canneries, seven cents per 
case on sock-eye and king salmon; one half cent a 
case on hump-back, cohoe, or chum salmon. 

Cold Storage Fish Plants: Doing a business of 
one hundred thousand dollars per annum, five hun- 
dred dollars per annum; doing a business of seventy- 
five thousand dollars per annum, three hundred and 
seventy five dollars per annum; doing a business of 
fifty thousand dollars per annum, two hundred and 
fifty dollars per annum; doing a business of twenty- 
five thousand dollars per annum, one hundred and 
twenty-five dollars per annum; doing a business of 
ten thousand dollars per annum, fifty dollars 
per annum; doing a business of under ten thousand 
dollars per annum, twenty-five dollars per annum; 
doing a business of under four thousand dollars per 
annum, ten dollars per annum. The annual busi- 
ness of this section shall be considered the amount 
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paid per annum for the product. 


Laundries doing a business of more than five 
thousand dollars per annum, twenty-five dollars. 


Meat Markets: Doing a business of more than 
five thousand dollars per annum and less than ten 
thousand dollars per annum, twenty-five dollars per 
annum; doing a business of more than ten thousand 
dollars per annum, fifty dollars per annum; doing a 
business of more than fifty thousand dollars per an- 
num, seventy-five dollars per annum; doing a busi- 
ness of more than seventy-five thousand dollars per 
annum, three hundred and seventy-five dollars per 
annum; doing a business of more than one hundred 
thousand dollars per annum, five hundred dollars 
per annum. 


Furs: One-half of one per cent. of the gross 
value of any furs, the product of Alaska, exported 
from the Territory and it shall be unlawful and pun- 
ishable under this act for any person to ship from the 
Territory of Alaska any furs without having first 
paid for and obtained a license permit as herein pro- 
vided; and no custom officer shall issue a manifest 
for nor postmaster receipt for mailing any furs un- 
less the shipper thereof shall present a certificate 
for this license fee signed by the clerk of the district 
court of the division in which the furs were shipped. 


Telephone Companies: Doing a business of 
more than twenty-four hundred dollars per annum, 
one-half of one per cent. of the gross volume of busi- 
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ness per annum over and above the sum of twenty- 
four hundred dollars. 


Transient and Itinerant Merchants, two hun- 
dred dollars per annum. 


Mining: One-half of one per cent. on net in- 
come over and above five thousand dollars per an- 
num. 


Insurance Companies: A tax shall be imposed 
on all premiums payable on risks in the Territory of 
Alaska of one per cent. of the amount of such pre- 
miums. 


1. In the case of such insurance premiums 
being paid to companies not licensed to do business 
in the Territory of Alaska, mutual’s or Lloyd’s, such 
tax shall be payable by the insured ; 

2. In case of premiums paid to companies 
licensed and doing business in the Territory of Al- 
aska; such tax shall be payable by the company re- 
ceiving the same. 

Express Companies: Express companies to 
pay one per cent. of the business done by said express 
companies in the Territory of Alaska per annum. 

Lighterage Companies: Ten eccnts per ton on 
freight handled or lightered. 

Public Messengers, twenty-five dollars per an- 
num. 

Public Scavengers, fifty dollars per annum. 

Lodging Houses, ten dollars per annum. 
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Reindeer owned by white men, twenty-five cents 
per head per annum. 

Fishing Vessels: Fishing vessels propelled by 
mechanical power of over thirty tons net and plying 
or fishing in the waters of Alaska, one dollar per ton 
per annum on net tonnage, custom house measure- 
ment, of each vessel. 

Transportation: On every ton of freight ship- 
ped into or from the Territory of Alaska by any 
transportation company or steamship line, per an- 
num, payable through the custom house at time 
cf entry to be paid into the Territorial Treasury, ten 
cents per ton, exeept return shipments of casks, 
tanks, kegs, carkoys or other receptacles used in the 
shipment of liquids. 

sec. 2. That the licenses provided for in this act 
shall be issued by the clerk of the district court or 
any subdivision thereof in compliance with the orde” 
of the court or judge thereof duly made and entered; 
and the clerk of the court shall keep a full record of 
all applications for license and of all recommenda- 
tions for and remonstrances against the granting of 
licenses and the action of the court thereon: Provid- 
ed, That the clerk of said court in each division 
thereof shall give bond or bonds in such amount as 
the Treasurer of the Territory may require and in 
such form as the governor may approve, the prem- 
jum on said bond to be paid from any funds in the 
Treasury of the Territory of Alaska not otherwise 
appropriated, and all moneys received for licenses 
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by any clerk of a district court in this Territory un- 
der this act, except the moneys derived from fisher- 
ies, (one-half of which amount shall be paid by the 
clerk into the Territorial Treasury to be made avail- 
able for the propagation and preservation of salmon 
and other fish in the Territory of Alaska and to be 
expended under the direction of the United States 
Bureau of Fisheries) shall, except as otherwise pro- 
vided by law, be covered into the Treasury of the 
Territory of Alaska, under such rules and regula- 
tions as the Territorial Treasurer may prescribe. 

Sec. 8. That any person, corporation or com- 
pany doing or attempting to do business in violation 
of the provisions of this act, or without first having 
paid the license therein required, shall be deemed 
guilty of a misdemeanor, and upon conviction there- 
of shall be fined, for the first offense, in a sum equal 
lo the license required for the business, trade or oc- 
cupation; and for the second offense, fine equal to 
double amount of the license required; and for the 
third offense, three times the license required and 
imprisonment for not less than thirty days nor more 
than six months; Provided, That each day business 
is done or attempted to be done in violation of this 
uct shall constitute a separate and distinct offense; 
Provided further, That in all prosecutions under this 
act the costs shall be assessed against any person, 
firm or corporation convicted of violations hereof, 
in addition to the fine or penalty imposed, and for 
failure to pay such fine and costs such person, firm 
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or corporation may be imprisoned, in the discretion 
of the court, at the rate of one day for every two dol- 
lars of said fine and costs; Provided further, how- 
ever, that in the event of any person, firm, or corpor- 
ation shall fail to pay the license required by the pro- 
visions of this act and shall further fail to pay any 
fine that may be imposed by a court of competent 
jurisdiction, for such failure to so pay said heense 
fee cr tax required by the provisions of this act, 
judgment may be entered against such firm, person, 
or corporation and process shall be issued for the 
enforcement of the collection of said judgment and 
in the same manner as judgments in civil proceed- 
ings. 

Sec. 4. All United States marshals and their 
deputies as ex-officio constables, United States fish 
commissisners and their deputies, in the Territory 
of Alaska are hereby made Hcense inspectors under 
this act and shall have power and authority to go 
upon premises and examine the books, papers, bills 
uf lading, and all other documents bearing upon any 
matters provided for in this act, of any person, firm, 
or corporation whom they have reasonable grounds 
to believe is evading this act; and if anv United 
States Marshal, or his deputy, United States fish 
commissioner, or his deputy, as ex-officio constables 
shall find any person, firm, or corperation violating 
this act, or any provision thereof, it shall be the 
duty of said deputy marshal to eo before a United 
States commissioner, file a complaint in- writing 
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charging the person, firm or corporation so violating 
this act with a misdemeanor, as provided herein, 
and upon obtaining a warrant upon said complaint 
to arrest the said person, firm, or corporation and 
take him or them before the United States commis- 
sioner issuing the warrant, for trial. 

The Second Session of the Alaska Legislature 
in the year 1915, passed an Act containing the fol- 
lowing provisions: 

‘Section 4. Special remedies provided by this 
Act, or other Acts of the Legislature shall not be 
deemed exclusive, and any apprepriate remedy 
cither civil or crinunal or both, may be mvoked by 
the Perritory 11 the collection oO: all tases, and im 
civil actions the same penalties may be coilected, as 
wre herein provided in criminal actions. 

‘Section 7. The Act of which this Act is an 
amendment is hereby repealed, except m so far as 
the same is hereby re-enacted, but nothing herein 
contained shall be construed to relieve any person, 
firm or corporation from the payment of any tax, 
penalty and interest accrued and owing under the 
Act of which this Act is an amendment, but all such 
taxes, penalties and mterest shall be paid, or collect- 
ed and enforced in the same manner as taxes herein 
provided for are collected and entorced.”’ 

The Alaska Pacitie Fisheries, the plaintiff in 
error, is a Corporation, owning and operating three 
salmon comeries situate in the Territory of Alaska, 


all of which salmon canneries were operated hy it 
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during the years of 1913 and 1914, and as a result 
of such operation, the number of cases of salmon 
referred to in the complaint of the kinds and var 
ieties therein mentioned were packed and canned 
during said years, as mentioned in the complaint. 
During all of said years, and at all times, the plain- 
tiff in error has complied with the Act of Congress 
passed in the month of June, 1906, and has paid its 
license taxes under said Act, but did not apply for 
or receive a license under the provisions of the Act 
of the Territorial Legislature, passed in 1913, above 
set out at length. Nor did it pay to the Territory 
jor a license, or otherwise, the amount specified in 
Eich Act. 


This action was brought by the Territory to 
recover from the plaintiff in error the sium 
demanded in the complaint as taxes due the Terri- 
tory under the provisions of the Act of 1913, 
hereinbefore set out at length. The taxes sued 
tor are claimed to be due on account of the salmon 
canned and packed by the plaintiff in error, as above 
narrated. All these facts were set up in the eom- 
plaint. To this complaint a demurrer was interpos- 
cd, which raised and presented to the lower court 
all the various questions of law hereinafter dis- 
cussed. The demurrer being overruled, an except- 
ion was taken and allowed to such ruling, and the 
plaintiff in error having elected to stand on its de- 
murrer, judgment was entered as prayed for. 
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Whereupon, the case was taken to this court on 
Writ of Error. 


ERRORS ASSIGNED AND RELIED UPON 
FOR A REVERSAL. 


First Error Assigned. 


That the court erred in overruling the demur- 
rer of the defendant, the plaintiff in error. 


Second Error Assigned. 
That the court erred in entering judgement for 
the plaintiff, defendant in error, and against the 
defendant, plaintiff in error. 


ARGUMENT. 


The two errors assigned are such that they pre- 
sent the same questions, and can therefore be dis- 
cussed together. 

The first question presented is whether or not 
the Act of the Territorial Legislature, which fornis 
the basis of this action, creates any civil liability; 
the second question is whether this Act, taken im 
connection with the subsequent Act passed in 1915, 
provides for any civil remedy; the third ques- 
tion relates to the validity of the Act of the Terri- 
torial Legislature, wpon which this action is pre- 
dicated; and the fourth question is whether the 
plaintiff in error can in any event be held lable in 
view of the provisions of the Act of Congress of 
June, 1906. These will be discussed in their order. 
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Il. 


THE ACT OF THE TERRITORIAL LEGIS- 
LATURE CREATES NO CIVIL LIABILITY. 


The Act of the Territorial Legislature provides: 

‘See. 1. That any person or persons, corpor- 
ation, or company prosecuting or attempting to 
prosecute any of the following lines of business 
within the Territory of Alaska, shall first apply for 
wnd obtain license so to do from the district court 
or subdivision thereof in said Territory, and pay for 
said license for the respective lines of business and 
trades, as follows, to-wit: a ES 

Fisheries: Salmon canneries, seven cents per 
case on sock eve and king salmon; one half cent a 
case on hump-back, cohoe, or chum salmon. 

“See. 2. That the heense provided for in this 
Act shall be issued by the elerk of the district court 
or any subdivision thereof in compliance with the 
order of the court or Judge thereof duly made and 
entered; and the clerk of the court shall keep a full 
record of all applications for heense and of all rec- 
ommendations for and remonstrances against the 
eranting of licenses and the action of the court 
thereon. 

“See. 3. That any person, corporation or com- 
pany doing or attempting to do business in violation 
uf the provisions of this Act, or without first having 
paid the license therein required, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof 
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shall be fined, for the first offense, in a sum equal to 
the license required for the business, trade or occupa- 
tion; and for the second offense, fine equal to double 
amount of the license required; and for the third 
offense, three times the license required and iim- 
prisonment for not less than thirty days nor more 
than six months; Provided, that each dav business 
is done or attempted to be done in violation of this 
Act shall constitute a separate and distinct offense; 
Provided further, that in all prosecutions under this 
act the costs shall be assessed against any person, 
firm or corporation convicted of violations hereof, 
in addition to the fine or penalty imposed, and for 
failure to pay such fine and cests such person, firm 
or corporation may be imprisoned, 12 the diseretion 
cf the court, at the rage of one dag: for Cvery item 
dollars of said fine and costs; Provided firther, how- 
ever, that in the event of any person, firm or corpora - 
tion shall fail to pay the license required by the provi- 
sions of this act and shall further fail to pay any fine 
that may be imposed by a court of competent juris- 
diction, for such failure to so pay said heense fee or 
tax required by the provisions of this act, Judgment 
may be entered against such firm, person, or eor- 
poration and process shall be issued for the enforee- 
ment of the collection of said judgment and in the 
same manner as judgment in civil proceedings.”’ 

It will be observed that under the provisions 
of this Act, it is made an offeuse to carry on the 
business of fishing without first applying for and ob- 
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taining a license, as in the Act provided. Hach day 
during which the business is carried on is made a 
separate offense. For the first offense, the fine is 
the amount of the license. For the second offense. 
the fine is double the amount of the license. For the 
third offense, the fine is three times the amount of 
the license together with imprisonment, as in the 
Act provided. 

Upon a conviction, the court is authorized to 
impose a penalty and the fine having been assessed, 
after a conviction had, and the defendant having 
failed to pay the same, the court may imprison the 
defendant as in the act provided, and may also en- 
ter judgment against such defendant for the amount 
of the fine imposed and this judgment may be col- 
lected as other judgments. Nowhere is there any 
provision in the act providing that the person, firm, 
or corporation conducting business in violation of 
its provisions shall become indebted to the Terri- 
tory in any sum whatsoever. The act is purely pen- 
al in its nature. It provides that the doing of cer- 
tain things shall constitute an offense. It provides 
the penalty to be imposed after conviction and the 
manner in which the payment of this penalty, when 
mnposed after conviction duly had, may be enforced. 

The offense created consists in doing business 
without first having obtained the license. And this 
license can not be obtained simply by paying for 
it, but an application must first be made to the 
Court or Judge. This application is filed with the 
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Clerk, together with the recommendations for the 
granting of the heense and remonstrances against 
it. The application, together with these recom 
mendations and remonstrances, are then submitted 
to the Court or Judge, who then makes an order 
either granting or refusing the heense. If the Court 
orders the license granted, the Clerk issues it up- 
on the payment of the sum specified. 

This act differs very widely from the ordinary 
act proiding for privilege or occupation taxes. Un- 
der the ordinary license tax act, the license issued 
serves ho purpose exeept that of a receipt for the li- 
cense tax paid. but under this act the license confers 
a privilege that may be either granted or withheld, 
depending upon the view that the Court or Judge 
may take of the matter after considering the recom- 
mendations for and the remonstrances against thie 
eranting of the heense. The language of the act in 
this regard is the same, and was evidently copied 
from the provisions in the Alaska Code relating to 
the sale of intoxicating hquors, as found in Section 
2572, of the Compiled Laws of Alaska. The langu- 
age found in the Act of Congress referred to is as 
follows: ‘That the license provided for in this act 
shall be issued by the Clerk of the District Court 
or any subdivision thereof in compliance with an 
order of the court or judge thereof duly made and 
entered, and the Clerk of the Court shall keep a 
full record of all applications for licenses and of all 


recommendations for and remonstrances against 
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the granting of heenses and of the action of the 
eourt thereon.’’ 

It will be observed that Section 2 of the Act of 
the Territorial Legislature is a verbatim copy of 
the section just quoted. The only distinction be- 
tween the act of Congress and the act of the Terri- 
torial Legislature being that the act of Congress by 
subsequent provision provides under what cireum- 
stances the Court or Judge shall, and under what cir- 
cumstances he shall not grant the license. This provi- 
sion is omitted from the Alaska Act, so that under it 
the action of the Court or Judge in graiting or re- 
fusing a license is purely arbitrary, and is guided 
hy nothing exeept the remonstrances and reecom- 
mendations filed with the application and submit- 
ied to him therewith. This matter will be fullv «lis- 
cussed when the effect of this provision upon tie 
validity of the act is ecousidered. 

Attention is called to it at the present time to 
point out that the offense for which the penalty is 
provided does not consist in a failure to pay the h- 
cense fee prescribed, and that the hability following 
the commission of the offense could not be avoided 
by paying it. Suppose the tax had heen paid as 
required, and the application presented to the court 
with such recommendations as the applicant might 
he able to obtain, the remonstrances filed in opposi- 
tion to the granting of the license might out-weigh 
the recommendations, and the court might for this 
or for some other reason, deny the applicaut’s ap- 
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plication and refuse to make an order allowing the 
issuance of the license. The payment of the money 
would in that case not serve as any protection. The 
applicant would still be guilty of the offense pre- 
scribed, if he persisted in conducting his business. 
The ease falls squarely within the reasoning employ- 
ed by this court in the case of United States v. Jor- 
den, 193 Fed. 986. 

In that case, a civil proceeding was instituted 
to recover the wholesale fee of:a retailer of intoxi- 
eating liquors, who was selling at wholesale in viola- 
tion of the law. The proceeding was instituted un- 
der the Act of Congress in foree in Alaska, relating 
to licenses for the sale of intoxicating liquors, which 
as has already been pointed out, is in respect to 
the matters above referred to, identical in terms 
with the Act of the Territorial Legislature now be- 
fore the Court, the latter being evidently copied 
from the former. The exact question decided in that 
case was that a civil action could not be brought to 
recover the license fee in a case where the defend- 
ant had violated the law. But the court in passing 
upon that matter clearly pointed out the reason why 
a civil liability did not exist in eases of that charact- 
er. The Court say: 

‘The ease at bar is unlike that of United States 
v. Chamberlain, 219 U. 8. 250; 31 Sup. Ct. 155; 55 
L. Ed. 204, in which it was held that an action would 
lie by the United States to recover the amount of a 
stamp tax pavable under the war revenue act of 
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June 13, 1898, upon the execution of a conveyance. 
The present action is not one to recover a tax im- 
posed upon the performance of an act which all per- 
sons are permitted to perform, and which in itself 
is not in any way regulated or restricted, but it is 
an attempt to recover a fee which the law prescrib- 
ed as one of the conditions upon which might be 
obtained the permission to engage in a specified bus- 
iness which is declared by law to be unlawful with- 
out that license. The fee is not a tax imposed upon 
the business of selling liquor. The statutes of Al- 
aska do not extend to all persons who are willing 
to pay the license fee permission to engage in the 
business of selling liquor. The privilege is hedged 
about with restrictions and conditions, one of which 
is that the majority of the residents of the vieinige 
shall consent to the issuance of the heense. Nor 
do the statutes confer upon the district attorney the 
power to legalize an illegal traffic, and to declare 
that, after the law has been broken, the lawbreaker 
shall pay the government the license for doing that 
for which no license has been given. The defendant 
in error is not indebted to the government. He has 
not compiled with the terms upon which he could 
acquire the right to conduct a wholesale liquor bus- 
mess. He has conducted an illegal business, and has 
done acts prohibited by law, and for those acts the 
statutes prescribed but one remedyv—the criminal 
prosecution and punishment of the offense. Of such 
un offender it was said in State v. Adler, supra: 
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‘**He is a violator of the law, and as such 
is hable to fine and imprisonment for his of- 
fense, but the offense is not that he has failed 
to pay a sum as taxes on the business transact- 
ed, or even that he has conducted the business 
without payment of the license tax. Payment 
of the sums fixed as the price of the license 
would not of itself have legalized the business. 
Compliance with all the other numerous provis- 
ions of the statute would be required to render 
ilepal 


So also in the case of State v. Adler, 9 So. Rep. 
674, referred to by this court in the opinion quot- 
ed from, the distinction between a heense tax due 
under a law where the heense issues as a matter of 
course upon the payment of the amount required, 
and, a liceuse which does not issue as a matter of 
course, is clearly pointed out. In the last mention- 
ed ease, the court say: 


“The argument for appellant is that one who 
has failed to return his property for assessment owes 
the state, as a delinquent tax-payer, the tax which 
would have been assessed against it if returned, and, 
followed to its logical conclusion, would embrace the 
right of the revenue agent to sue for a fine which 
one guilty of assault and batterv ought under the 
law be required to pay upon conviction of the of- 
fense; for taxes pon unassessed property are not 
more due and delinquent than is the unimposed fine 
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of the actually guilty but unconvicted violator of 
the criminal law.”’ 


II. 
THE LAWS OF ALASKA DO NOT PROVIDE 
FOR A CIVIL REMEDY FOR THE COLLECT- 
ION OF THE AMOUNT SUED FOR. 


The Act of the First Territorial Legislature no- 
where provides for its enforcement in a eivil pro- 
ceeding. In that respect, it 1s altogether similar to 
the Congressional Acts before this court in the ease 
of United States v. Jorden, 193 Fed. 986, and the 
case of the United States v. Northwestern Develop- 
ment Company, 203 Fed. 961, also decided bv this 
court. The decision in the latter case relates to the 
men, o1 the government to collect by a civil pro- 
ceeding a license tax due under the Congressional 
Act in foree in the Territory, exacting license taxes 
{rom those engaged in business and trade. This Act, 
hke the present Act, provided for no civil remedy, 
and the court held that the criminal remedy especial- 
ly provided was exclusive. 

It is urged, however, that the Territory is given 
a civil remedy because of the provisions in the Act 
of 1915, above referred to. That Act in terms re- 
peals the Act of 1913, but contains the proviso that 
nothing therein contained shall be construed to 
relieve any person, firm or corporation from the pay- 
ment of any tax, penalty and interest accrued and 
owing under the former act, but it is provided that 
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such tax, penalty and interest shall be paid or col- 
lected and enforced in the same manner as taxes un- 
der the Act of 1915 are collected aud enforced. And 
a previous section provides that taxes under the lat- 
ter act may be enforced by resort to any appropriate 
remedy, either civil or criminal. 

The difficulty, however, is that as has already 
been pointed out, no tax, penalty or interest is or can 
be owing under the provisions of the Act of 1918, 
until after a conviction has been had, and since no 
conviction has been had there is nothing owing for 
which the present action can be maintained. Nor 
can the Act of 1915 supplement the Act of 1913 in this 
regard, for if the former Act be so construed as to 
create an obligation not existing under the latter, 
it would be retroactive in its provisions, and for that 
reason void. 

And while it may be conceded that the mbhibi- 
tion against retroactive legislation does not apply to 
laws that relate purely to the remedy, it does not 
follow that a law providing that a civil suit May 
take the place of a criminal prosecution in the ass- 
essment and collection of fines due under a penal 
law would be valid. Such an Act does not relate 
purely to the remedy, but creates a civil lability 
where none existed before. 

No use the illustration employed by the Su- 
preme Court of Mississippi in the case above refer 
red to: If such an act were held valid it would be 
equivalent to saving that a law could be passed pro- 
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viding for the collection of a fine imposed by law 
on one committing the crime of assault and battery. 
In addition to creating a civil liability where none 
existed before, such an act would deprive one charg- 
ed with crime of all the safeguards provided by our 
Constitution and laws in connection with the enforce - 
ment of criminal statutes. If a civil remedy could 
be substituted for one in accordance with criminal 
procedure, a person violating a criminal statute could 
be compelled to be a witness against himself and be 
convicted and compelled to pay the penalty impos- 
ed without enjoying the right of a speedy and public 
trial before an impartial jury, as provided by the 
Constitution, without being informed of the nature 
and cause of the accusation, without being confront- 
ed with the witnesses against him, and without hav- 
ing compulsory process for obtaining witnesses lis 
his favor, and without having the assistance of coun- 
sel, An act of this character theretore can hardly be 
said to belong to that class which do. not come within 
the inhibition against retroactive and ex post facto 
laws, 

Even if the provisions contained in the Act of 
1915 had originally been enacted as a part of the 
Act of 1913, a civil proceeding could not be brought 
to collect a fine. To do so would be to deprive the 
accused of the constitutional rights above referred 
to; and the provisions so inserted in the act author- 
izing any such proceeding would be void, because 
obnoxious to Articles V and VI of the Constitution. 
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THE VALIDITY OF THE ACT PASSED BY 
THE TERRITORIAL LEGISLATURE WHICH 
FORMS THE BASIS OF THIS PROCEEDING. 


The Act of the Territorial Legislature is invalid 
for three reasons; First, it requires the doing of that 
which is unpossible, and is so indefinite and uncer- 
tain in its provisions that it ean not be enforeed. 
Second, it violates the provisions of the Federal Con- 
stitution. ‘Third, it violates the provisions of the 
Organic Act. These will be discussed in their or- 
der. 

(2) It requires the doing of that which is 
impossible and is so uncertain and indefinite im 
its provisions that it cannot be enforced. 

The Act provides, that any one engaging im th» 
business of fishing without first obtaining and pay- 
ing for a license so to do, seven cents per case on 
sock-eve and king salmon, one half cent a case on 
hump-back, cohoe or chum salmon, shall be guilty 
of a misdemeanor; that each day he carries on such 
business, or attempts to do so, without obtaining and 
paying for a license, he commits a seperate and dis- 
tinct offense; that for the first offense he shall be 
fined, upon conviction, a sum equal to the amount 
of the license; for the second offense he shall be fin- 
ed double the amount of the license; and for the 
third offense he shall be fined three times the amount 
of the license, and in addition thereto shall be im- 
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prisoned for not less than thirty days, nor more than 
six months. 

Section 3 provides in express terms that the 
amount that must be so paid for the license must be 
paid in advanee. Since it is illegal to commence 
fishing before a license has been obtained and paid 
for, the fish on which the person operating the fishery 
is required to pay the given amount per case can- 
not be the fish that he has caught and canned, but 
the fish that he is going to catch and can. The law 
does not provide when the license shall be taken out, 
exeept that it must be taken out before business is 
commenced, nor how often it is to be renewed. Iu 
the case of some of the lines of business mentioned, 
an annual license is required, but in the case of the 
fisheries nothing is said about this. But whether the 
heense when issued confers the privilege of fishing 
and operating canneries for one vear, or confers this 
privilege perpetually, the fact remains that the appli- 
cant must predict in advance the number of cases of 
each of the varieties of salmon mentioned that he is 
going to catch and ean, during the period for which 
the license is to run, and pay the Territory for a 
license seven cents per case on all sock-eve and king 
salmon that he is going to catch and ean, and one- 
half cent a case on all hump back, cohoe or chum 
salmon that he is going to eatech and can, during this 
period. That this eannot be done is obvious. 

Under this provision, one engaged in operat- 
ing a salmon cannery in Alaska, can never tell wheth- 
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er his conduct is or is not going to subject him to 
criminal prosecution, until the result of his fishing 
operations are known. If he catches no fish, or if 
his fish spoil before he is able to can them, he eseapes. 
If, however, he catches fish and succeeds in canning 
them after they are caught, he subjects himself to 
both fine and imprisonment, the extent of which is 
determined by the number of cases canned, and the 
length of time required to catch and can them. He 
commits a separate and distinct offense for each dav 
that he carries on or attempts to carry on his busi- 
ness, and for the first of these offenses, he is fined the 
amount of the license, which in turn depends upon 
the number and kind of eases of fish eanned; for the 
second of these offenses, he is fined in double the 
amount of the license; for the third offense, the fine is 
three times the amount of the Heense and inpriso:n- 
ment not less than thirty days, nor more than six 
months. If he fishes throughout a whole season, and 
the court does its full duty in imposing all the euin- 
ulative sentences provided for under this act, the 
tines imposed would greatly exceed the value of his 
fish paek, and he could barely hope to lve long 
enough to serve his sentence out. 

Some difficulties also would be encountered im 
attempting to enforce this law. If a lawless person 
engaged in fishing, without first obtaining and pay- 
ing for a license, should be indicted and brought to 
trial, the prosecution of course would be called upon 
to prove the number of cases of fish that he was 
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about to catch and can, for without this proof it 
would be impossible to tell the enormity and extent 
of the crime which the alleged offender had commit- 
ted or whether he had committed a erie at all. The 
Delphian Oracle could not be consulted, for the stupi- 
fied priestess would be aroused from her stupor long 
before she could be transported to far away Alaska, 
and it is only those utterances that come from her 
hps inmediately upon being aroused that can be re- 
hed upon. And this journey could not be avoided, 
as the defendant in a criminal prosecution has the 
right to be confronted with the witnesses against 
him. The situation would not be measurable 
relieved if the alleged culprit should plead guilty, 
for then the court would be required to impose sen- 
tence, and the penalty to be imposed is in eaeh case 
inade to depend upon the amount of the hcense which 
in turn must he calculated upon the quantity and 
kind of fish that are to be caught and canned. 

It requires neither argument, nor citation of au- 
thorities to show that this law can neither be com- 
plied with, nor enforeed. Attention, however, is 
cirected to the single case of Louisville & Nashville 
Railroad Co. v. Commonwealth, 35, S. W., 129; 18 Ky. 
Law Rep. 42 when the rule is stated as follows: 

“For no penal law can be sustained unless 
its mandates are so clearly expressed that any 
ordinary person can determine m advance what 
he may and what he may not do under it.” 
There is, however, still another reason why this 
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law could not be comphed with by the plaintiff in 
error. The Act provides that the amount of the 
license tax shall be paid to the Clerk of the Court. 
No other person is authorized by this Act to receive 
it, and under a recent decision by this court the 
Clerk of the court was not authorized, under the Or- 
ganic Act, to act for the Territory m this regard, he 
being an officer of the Federal Government. 

Callahan vs. Warshal, 210 Fed: 231. 

(b) It Violates the Provisions of the Fed- 

eral Constitution. 

The Act of the Territorial Legislature violates the 
provisions of the Fourteenth Amendnient of the Con- 
stitution of the United States in that it confers upon 
the court or judge the power to deprive the plaintHf 
in error of its property arbitrarily aud capriciously, 

The Act of the Territorial Legislature provides 
as follows: ‘*That the licenses provided for im this 
Act shall be issued by the Clerk of the Distriet Court 
or any subdivision thereof in comphance with the 
order of the Court or Judge thereof duly made and 
entered, and the Clerk of the Court shall keep a full 
record of all applications for licenses and of all rec- 
ommendations for and remonstrances against the 
eranting of licenses, and the action of the court 
thereon.’? No conditions whatsoever were preserib- 
ed in the Act, a compliance with which would en- 
title an applicant to a license, but the whole matter 
was left to the arbitrary will of the court or judge. 


The court or judge, mnder this provision, passes 
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upon an application for a license, and either grants 
or refuses it, as the case may be, with nothing before 
him except the recommendations for and the remon- 
strances against the granting of the license filed with 
the application. These recommendations may be bas- 
ed upon any ground whatsoever, and this is also true 
of the remonstrances. Yet it is upon these, together 
with the application, that the court is required to 
base its action. 

Under this law, the court or judge is endowed 
with absolute power from which no appeal hes to 
grant or refuse a license to one following an occupa- 
tion useful and necessary to society, and to deny an 
owner of property the right to use lis property in all 
cases where a license is required in connection with 
such use. Since in acting upon an appheation the 
court or Judge has nothing before him except the ap- 
pheation and the recommendations and remonstran - 
ces based upon such grounds as may seem proper 
to the recommenders and remonstrators, he has noth- 
ing to guide him except his caprice and nothing to 
control him except his arbitrary will. 

Nor is this arbitrary power to be exerted in 
connection with the regulation of those occupations 
which are liable to endanger the public health ov 
public movals or the good order of society, so that 
their exercise might in proper cases require police 
regulation. But the com't or judge may, under this 
act deny to anyone the right to carry on those useful 
and necessary occupations upon which the well bea 
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ing of society depends. Included among: the indus- 
tries that cannot be carried on without the permis- 
sion of the court or judge, granted in the form of a 
heense, are mining and fishing. Not only do the 
mines and the fisheries lie at the foundation of all 
industrial prosperity in Alaska, but their products 
add to the comfort and well being of the whole race. 
The former fill the arteries of trade with gold, the 
latter supply a cheap food produet that can nowhere 
be excelled. Yet under this remarkable act, the 
court or judge is empowered to shut down every 
mine and every fishery without offering any reason 
or excuse for so doing. 

In the case of those occupations which are con- 
sidered harmful in themselves, ualess coutrolled and 
regulated under the pohee power, it 1s often essen- 
tial that the person pursuing such occupations be 
of good moral character, or that some other suitable 
condition be eomplhed with, and the question of 
whether the applicant has a good moral character, 
or has complied with the requisite conditions, niust 
of course be passed upon by the court, Judge or other 
board or tribunal issuing the license, but even m 
those eases arbitrary power to grant or refuse a 
license cannot be lodged in any tribunal, A tribunal 
may be empowered to determine the question of 
whether or not the conditions prescribed have been 
complied with, but it can not be empowered, even m 
those cases, to grant a license to one and to refuse it 
to another just because caprice or other similar con- 
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sideration may dictate that this should be done. This 
might have been well enough during those primitive 
times when those subject to established govern- 
meuts were governed by men. But such power can 
not exist where government by law prevails, and this 
would be so independent of the constitutional guar- 
autees upon the subject. 

Jn Alaska some concerns engaged im mining and 
fishing have invested many millions of dollars, vet 
under this law they are required to make an appli- 
cation to the court or judge for permission to carry 
on the enterprises in connection with which these 
investments are made. Nothing m the world that 
these concerns can do will place them where they can 
demand a license as a matter of right. Their friends 
can recommend and their enemies can remonstrate; 
if the court or judge grants the license it comes as 4 
gracious favor; if it is refused the applicant has not 
even the right of appeal. 

The plaintiff in error is the owner of canneries 
designed to be used in canning salmon. The right of 
property of course carries with it the right to its 
free use and eujovment, a denial of the right to use 
property is clearly an invasion of the fight of prop- 
erty itself. This law, therefore, not only confers up- 
on the court or judge arbitrary power to deny to 
those engaged in fishing the right of following a use- 
ful and commendable occupation, and in that manner 
invades the right of property, for these occupations 
are properly within the meaning of the provisions of 
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the constitution, but it deprives the plaintiff in error 
of property for the further reason that it is denied 
the right to operate its canneries without permission 
of the court or judge. 

This law violates all the provisions contained in 
the first section of the Fourteenth Amendment. It 
abridges the privileges and immunities of citizens of 
the United States. It deprives persons of property 
without due process and denies to those within the 
jurisdiction of the Territory the equal protection of 
the laws. 

A ease in all respects like the one at bar was be- 
fore the Supreme Court of the United States, where 
it was held that such legislation could not be sus- 
tained. Yick Wo v. Hopkins, 118 U.S. 356. An or- 
dinanee had been passed by the City of San Francis- 
co, providing that it should be unlawful for any one 
to conduct a laundry in a wooden building, without 
a permit obtained from the Board of Supervisors. 
The ordinance contained no regulatory provisions, 
but it was contended that it might be sustained as 
a valid exercise of the police power, because it re- 
ferred to wooden buildings, which were more hable 
to take fire if used for laundry purposes than build- 
ings of brick or stone. And Supreme Court of Cali- 
fornia took this view of it. The Supreme Court of 
the United States, however, held that the ordinance 
could not be sustained, either as an exercise of the 
police power, or otherwise. With reference to this 


ordinanee, the court sav: 
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“The ordinance drawn in question in the pres- 
ent case is of a. very different character. It does not 
prescribe a rule and conditions, for the regulation 
of the use of property for laundry purposes, to which 
all similarly situated may conform. It allows, with- 
out restriction, the use for such purposes of build- 
ings of brick or stone; but, as to wooden buildings, 
constituting nearly all those in previous use, it 
divides the owners or occupiers into two classes, not 
having respect to their personal charaeter and quali- 
fications for the business, hor the situation and na- 
ture and adaption of the buildings themselves, but 
merely by an arbitrary line, on one side of which are 
those who are permitted to pursue their industry by 
the mere will and consent of the supervisors, and on 
the other those from whom that consent is withheld, 
at their mere will and pleasure. And both classes 
are alike only in this: that they are tenants at will, 
under the supervisors, of their means of living. The 
ordinance, therefore, also differs from the unusual 
ease where discretion is lodged by law in public of- 
ficers or bodies to grant or withhold licenses to keep 
taverns, or places for the sale of spirituous liquors, 
and the lke, when one of the conditions is that the 
applicant shall be a fit person for the exercise of the 
privilege, because in such eases the fact of fitness is 
submitted to the judgment of the officer, and calls 
for the exercise of a discretion of a judicial nature.’’ 

And again in the course of the opinion, it is said: 
“Por the very idea that oue man may be compelled 
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to hold his life, or the means of living, or any mater- 
ial right essential to the enjoyment of life, at the 
mere will of another, seems to be intolerable in anv 
eountry where freedom prevails, as being the es- 
sence of slavery itself.”’ 

This case being on al Ifours with the ease at bar 
it is not necessary to cite further authorities upon 
this subject. 

(«) It Violates The Provisions of The Or- 
ganic Act. 

The act on its face is a revenue act designed to 
raise revenue, requireing the payment of a fixed 
sum in each of the enumerated cases for a license. 
It is entitled, ‘‘An Act to establish a system of tax- 
ation, create revenue aud provide for collection 
thereof for the Territory of Alaska and for other 
purposes.’’ Section one provides, ‘“lhat any person, 
or persons, corporation or company, prosecuting or 
attempting to prosecute any of the following lines of 
business within the Territory of Alaska shall first 
apply for and obtain licenses so to do from the Dis- 
tniect Court or subdivision thereof in said Territory, 
and pay for said license for the respective lines of 
business and trades, as follows: 

Hisheries: Salmou canneries, seven eents per 
case ou sock-eve and king salmon; one half cent a 
case on himp-back, cohoe, or chtnn salmon.’ 

Jn order to consider the validity of the act im so 
far as it relates to the matters in dispute it 1s neces- 


sary to’ ascertain the meaning 6f the lamenagesem 
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ployed, in so far as it relates to such matters. That 
the sole object of the act is the collection of revenue 
is not disputed. It is conceded that the amount sued 
for is sought to be recovered as taxes due under the 
provisions of the aet. It remains to be seen, how- 
ever, whether the tax sought to be collected is a 
specific property tax or an occupation or business tax 
generally referred to as a license tax. It is obvious 
that the tax belongs to one or the other of the two 
classes named. Its validity will therefor be consid- 

ered from both view points. 
(c) I. Viewed As a Specifie Tax on Prop- 

értiv. 

Whatever power is possessed by the Territorial 
Legislature of Alaska is derived from the Organic 
Act. Congress has under the constitution plenniary 
power to legislate for the territories. It may either 
exercise this power or it may delegate it in whole or 
in part to a territorial legislature. In the case of Al- 
aska it has in part only delegated its powers in this 
regard to the Legislature of the Territory by the Or- 
ganic Act. 

The Organic Act of a territory is a grant of 
legislative powers. In that respect it does not differ 
from the charter of a municipal corporation or the 
constitution of the United States. Such grants are 
always strictly construed. No power passes except 
such powers as are cither expressly conferred or are 
conferred by necessary implication. The powers ex- 
pressly conferred are those that are stated in express 
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terms. The powers conferred by necessary implica- 
tion are limited to such as may be necessary to carry 
into effect the powers expressly granted. 

Hvery sovereign power has the inherent right 
to collect revenues since this right is necessary to 
its existence. The Territory of Alaska, however, is 
not a sovereigh power so as to be endowed with this 
inherent mght. It is a mere territory of the United 
States and its legislature is the creature of the con- 
eress; like other legislative bodies sinilarly ereates 
it is endowed with such powers only as are conferred 
upon it. 

The Organic Act contaims a provision sinilar to 
the general welfare clauses ordinarly contained m 
the charters of municipal corporations. The provis- 
ion reads as follows: 

“The Legislative power of the Territory 
shall extend to all rightful subjects of legisla- 
tion not inconsistent with the constitution and 
laws of the United States.”’ 

Under it the power to raise revenues by means 
cf taxation is in a general way, subject to the limi- 
tations elsewhere imposed, conferred; but since leg- 
islative grants are strictly construed, the powers 
thus conferred in a general way must be exercised in 


striet conformity with the specific requirements of 


the Oreanic Act itself and in strict subordination to 
the limitations imposed. 
The organic act contains the following provis- 


ion: All taxes shall be uniform upon the same class 
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of subjects, shall be levied and collected under 
general laws, and the assessments shall be according 
to the actual value thereof.”’ 

Under this provision three things are neces- 
sary. First, all taxes must be uniform upon the 
same class of subjects. Second, they shall be levied 
and collected under general laws. And third, the 
assessinents shall be according to the value thereof. 
The tax in question viewed as a specific tax on prop- 
erty clearly violates two of these provisions. First, 
it is not uniform upon the same class of subjects. 
Second, it is not assessed according to the actual val- 
ue of the thing taxed. 

The question of whether the tax sought to be 
imposed by the Alaska Territorial Legislature is a 
specific property tax or a license tax becomes im- 
portant only when the question of whether or not it 
eomples with the requirement that all taxes shall 
be uniform upon the same class of subjects is con- 
sidered. For while the tax fails to conform to this 
provision when viewed from either view point, it 
contains many of the elements of uniformity when 
considered as a license tax that are utterly lacking 
when it is considered as a property tax. If looked 
upon as a license tax, it at least applies to all who 
are engaged in the business of operating a fishery. 
the only difficulty being that each person thus 
engaged is required to pav a different tax and that 
this difference in the amount required is not based 
pon any classification such as a legislature might 
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have power to make. If considered as a specific tax 
on property, it is levied on such cases of salnon only 
as are in the hands of the canneries or fisheries. It 
is a tax on the salmon of so much per case, but all 
salmon is not taxed. A merchant, a broker, a fish 
dealer, or any other person, except Some one operat- 
ing a fisherv, may own and have in his possession 
any quantity of cases of salmon, vet under this act 
he is not required to pay any tax whatsoever theron, 
none except those engaged in the operation of fish- 
eries or canneries being required under the terms of 
the aet to pay any tax. 


That the tax is not a tax on the business of 
operating a fishery or a cannery, but is in fact a tax 
on the product of the fishery or cannery becomes at 
once apparent when the language of the act is con- 
sidered. The act provides that those engaged in the 
business of operating a salmon cannery shall pay 
« tax of seven cents per case on sock-eye and king 
salmon and one-half cent a case on hump-back, cohoe 
and chum salmon. It does not even provide that the 
tax shall be paid only on such salmon as are caught 
and packed at the cannery, for which the license is 
required. Under the act the tax imposed may be 
ealeulated on any fish owned or possessed by the 
person, or corporation, operating a cannery regard- 
less of how such ownership or possession was 
acquired, but assuming that the legislature 
intended to tax only the salmon caught and camied 
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at the cannery licensed, the tax is still a tax on the 
product and not on the business. 

Suppose the law provided that every one 
engaged in the business of farming should pay a tax 
of a given amount on every bushel of grain produced; 
that every person engaged in the business of manu- 
facturing stoves should pay a fixed amount on every 
stove manufactured; that every person engaged in 
the business of operating mines should pay a given 
wnount on every ton of ore mined; no one would 
contend that the tax in any of the enumerated cases 
could be considered as a license tax on the business, 
but it would at once be coneeded to be a property 
tax on the product. Yet atax exacted from one 
earrying on the business of operating a cannery, of 
a fixed amount on every case canned, does not differ 
in any respect from any of the cases named. Indeed 
if the product of any business or occupation eould 
be thus taxed under the guise of taxing the business, 
all personal property might be so taxed, for all such 
property is the product of industry. 

The tax of so much per case on salmon exacted 
under the provisions of the act of the Territorial 
Legislature is required to be paid only by those 
engaged m the business of operating salmon can- 
neries, all other owners of salmon, as has already 
heen pointed out, escape the payment of any tax 
thereon. Viewed as a property tax, the salmon are 
the subject of taxation and since some salmon only 
are taxed, that 1s to say, those found in the hands of 
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the fisheries, the tax is clearly not uniform upon the 
same class of subjects. 

The tax also whether viewed as a license tax 
or a property tax, clearly violates the provision that 
taxes must be assessed according to the actual value 
of one thing taxed. The act provides for a tax of 
seven cents per case on sock-eye and king salon; 
one-half cent a case on hump-back, cohoe, or ehum 
salmon. No provision is made in the act for any 
assessment whatsoever, whereas the Organie Act 
clearly requires first, that an actual assessment be 
made, and second, that the assessment so made shai 
be according to value. 

The question as to whether an actual assess- 
ment is necessary in such cases was before the 
Supreme Court of Kentucky in the ease of Levi v. 
City of Louisville, 30 8. W. 973. The city of Louis- 
ville had adopted an ordinance prociding that real 
estate should be taxed at a fixed per cent as well as 
personalty not used in connection with trades or 
business on which a leense was paid, but the per- 
sonalty used in connection with such trades and 
business should not be subject to a further tax. 

The question presented for determination 
related to the right of the city to substitute as to per- 
sonalty the license tax for a tax under the ad 
valorem system, and thus tax personalty without 
making any assessment. The constitution of Wen- 
tneky contains the following provision, “AL prop- 
erty not exempt from taxation by this constitution 
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shall be assessed for taxes at its fair cash value.”’ 
It also contains a provision providing that nothing 
in the constitution should be so construed as to pre- 
vent the imposition of license taxes. It was argued 
that under these constitutional provisions a license 
tax might be imposed on the personal estate of those 
engaged in mercantile and business pursuits, and 
that uniformity and equality in taxation might be 
reached by a diversity of means as applied to the 
various kinds of property. But the court held that 
such a tax could not be sustained; that under the 
constitutional provision personal property could not 
he taxed except upon its cash value ascertained by an 
assessment of the property. The court say: ‘‘The 
power to prescribe the mode of assessment for ascer- 
taining the value of property has been taken from 
the legislative control and fixed by the constitution 
so there is nothing left but to follow its provisions 
and no authority is given the legislature to value or 
have property valued but in one mode.’’ Further on 
in the course of the opinion it is said: ‘‘ Nor do we find 
in the constitution a provision of any kind conferring 
on the municipal government the power to assess 
property for the purpose of revenue by imposing a 
license tax. Nor has the legislature the power to 
authorize the imposition of a tax on the amount of 
property whether real or personal in any other mode 
than that prescribed by the Organie Law.”’ 

The provision in the Alaska Organic Act, like 
that of the constitution of Kentucky requires that 
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there shall be an assessment according to value. No 
mode is indicated by which the value can be 
ascertained except upon an assessment. The case 
therefore falls squarely within the rule as laid down 
by the Supreme Court of Kentucky. 

Nor is it enough that an assessment be made. 
The Organic Act provides that these essessinent~ 
must be according to actual valne. The act of the 
Territorial Legislature taxes eanned salmon at the 
rate of so much per case, regardless of its valne. 
Sock-eye and king salmon are taxed seven cents per 
case, without anv regard to how much these sahbnon 
will bring in the market, and without any regard 
to what they are worth. The other kinds of salmon 
enumerated are taxed one half cent a ease, without 
any regard to value. The tax clearly falls within 
the definition of a specific tax, which is a tax of 
so much per article without referenee to its value. 

While none of the state constitutions contains 
a provision that all taxes shall be assessed according 
to value, many state constitutions contain provisions 
requiring all taxes on property to be assessed aceord- 
ing to value. The provision of the Alaska Organic 
Act differs only from the provisions referred to in 
the state constitutions in that the former applies to 
all taxes, inehiding license taxes while the latter ts 
limited in its application to property taxes. 

The State Courts have quite generally, at least 
prior to the time that the case of Welton v. State wak 
decided by the Supreme Court of the United States, 
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held that license taxes were not taxes on property, 
but taxes on occupations, so that these did not come 
within the Constitutional inhibitions that were 
expressly limited in their application to property 
taxes. When the validity of a tax of the character 
sought to be imposed by the Territorial Legislature 
therefore was called into question, it became impor- 
tant to determine whether the tax was a license tax 
on an vecupation or privilege, or a tax on property, 
for if the tax belonged to the latter class, the Con- 
stitutional provision requiring property taxes to be 
ussessed according to value applied, and it was 
necessary that the tax should conform to this re- 
quirement. The decisions of the courts rendered, 
under these circumstances, are to the effect not only 
that under a Constitutional provision that property 
taxes must be taxed according to value, taxes levied 
at so much per article cannot be sustained, but that 
taxes purporting to be license taxes of the character 
now before the court are in fact property taxes, 
regardless of what they may be called by the Legis- 
iature, and that being property taxes they must 
conform to the Constitutional requirement that 
property taxes shall be assessed according to value. 
In Re Tax Delinqueney in St. Louis County, 
(3 W.WV, 970. 
Standard Oi] Company vy. Conunonwealth, 82 
Sw. 1020. 
fiererire, ic, Railroad Co. v. State, 31 N. KE. 
435. 
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State v. Bengsch, 70 8. W. 710. 

Minces v. Schoenig, 75 N. W. 711. 

Pittsburg, ete., Railroad Co. v. Pittsburg, 60 

Atl. 1077. 

Brookfield v. Toory, 48 8. W. 387. 

Kilis v. Frazier, 63 Pac. 642. 

Livingston v. Albany, 41 Georgia 21. 

Sims vo earrishvor sacsson, 22 lia vite ee 

The case of In Re Delinqueney in St. Lois 

County, arose in Minnesota. Minnesota’s laws con- 
tained a provision that mining companies might pay 
into the State Treasury in leu of all taxes or assess- 
ments upon capital stock, personal and real estate, 
of such companies in or upon which such business 
of mining might be carried on, or which was con- 
nected therewith, and set apart for such business the 
following amounts, towit: for each ton of copper, 
fifty cents and for each ton of iron ore mined, 
shipped or disposed of, one cent. The Constitution 
ef the State of Minnesota, Art. 9, See. 1, contains 
the following provision: “All taxes to be raised in 
this state shall be as nearly equal as may be, and all 
property on which taxes are to be levied shall have 
a cash valuation, and be equalized and uniform 
throughout the state.’? The court held that under 
this Constitutional provision, the law relating to the 
taxing of mining companies was void. In passing 
upon the question, the court say: 


‘“T¢ would be dithcult to conéeive Gi aa 
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system of taxation more obnoxious to the Con- 

tsitution.”’ 

The case of Standard Oil Company v. Common- 
wealth arose in the State of Kentucky. In that case, 
{he court had before it an act of the Legislature 
imposing a license tax of ten dollars on oil depots. 
The Constitution of Kentucky contains a provision 
requiring all property taxes to be assessed according 
to value but allowing the imposition of license taxes. 
The question therefore arose whether this was a l- 
cense tax or a property tax. If property tax, the Con- 
stitution required it to be according to value; if a h- 
cense tax, it might stand since the Constitution ex- 
pressly provided that license taxes might be imposed 
without regard to this Constitutional requirement. 
The court however held, that notwithstanding the 
fact that the tax was called a license tax by the Leg- 
islature, it was a property tax, and that as such it 
was void because not assessed according to value. 

The case of Pittsburg, Cincinnati and St. Louis 
Railroad Co. v. The State, arose in Ohio. The ques- 
cion before the court in that case was whether a law 
exacting a fee of $1.00 per mile from railroads 
operating in the State of Ohio, exacted a fee under 
the police power or laid a tax on property. Under 
the provisions of the Constitution of Ohio, the Legis- 
lature had the usual power to exact fees in the 
exercise of the police power for the purpose of pay- 
ing the cost of regulation. But the court held the 
exaction to be a tax on the railroads of the State, 
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notwithstanding the fact that it was called a fee, 
and that it was void because it lacked uniformity 
and was not assessed according to value, as required 
by the Ohio Constitution. In the course of the 
opinion, the Supreme Court of Ohio sav: 

‘What is this statute? Its constitution- 
ality must be determined by its operation. It 
provides in terms that there be placed upon each 
mile of railroad track within this state an 
exaction of $1.00 per annum: the statute calls 
it a ‘fee,’ but its nature is not affected by the 
name that may be assigned to it.” 

The case of State v. Bengsch arose in Missouri. 
The Legislature of that state had passed an act 
that provided among other things, as follows: 

“There shall be paid tor the vrighiteaing 
privilege to manufacture for sale in this state 
distilled liquors, including whisky, brandy, rum, 
gin and distilled spirits of all kinds, wines of | 


any kind and every class of vinous liquors, and 
for the right or privilege to sell all such dis- 
tilled or vinous liquors or products, brought o7 
shipped into this state for sale herein, a speciai 
license tax of ten cents for every gallon, and 
at a like rate for any other quantity or frac- 


tional part of a gallon contained ina receptacle 
of any kind or Chatacter whatever.” 
The Constitution of the State of Missouri provided 
that property taxes should be assessed according to 
value, and the court held this to be a property tax. 
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The case of Miness vs. Schoenig arose in Min- 
nesota. An ordinance of the City of Winona pro- 
viding for the licensing of those conducting bank- 
rupt sales, provided among other things, that those 
so engaged would be required to pay a tax of two 
per cent of the amount of their gross receipts. The 
Constitution of Minnesota contained a provision 
requiring property taxes to be assessed according: to 
value. The court held that portion of the ordinance 
above referred to void as being on conflict with the 
Coustitution, In the corrse of the opinion, the 
Supreme Court of Minnesota say: 

“This mode of taxing is so palpably in con- 
flict with Section 1, Art. 9 of the Constitutiou 
which requires that all property on which taxes 
are to be levied shall have a cash valuation, that 
it cannot stand for a moment. The Legislature 
itself has not power to adopt any such system 
of taxation, or to grant authority to a munici- 
pality to do so.” 

The ease of Pittsburg Railroad Co. vs. Pitts- 
burg, arose in Pennsylvania. In this case, it was 
held that a license tax upon street railways of 25 
cents per foot for each lineal foot of track was not 
a license tax notwithstanding the fact that it was 
So called, but was in fact a property tax upon the 
tracks of the street railway companies. 

The case of Brookfield vy. Tooryv, avose in Mis- 
sour. The city of Brookfield in that state had passed 
an ordinance requiring merchants to pay a license 
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tax, the amount of the tax required in each case 
being one per cent upon the cash value of the stock 
of goods, wares and merchandise kept on hand for 
sale. The court held that this was not a license tax. 
but a tax upon the merchants’ stock. In the course 
of the opinion it is said: 

‘Ina word can this tax of one per cent upon 
the cash value of the goods on hand be held as an 
occupation or privilege tax. <Aiter a Gircrim 
investigation of the question mooted and most 
ably discussed by counsel, it seems palpable that 
this is a property tax pure and simple. It is ay 
abvious misnomer to call it a tax pon oecu- 
pation.’’ 

The ease of Ellis v. Frasier arose in Oregon. 
The Legislature of Oregon had passed an act Impos- 
ing a tax of one dollar and twenty-five cents on 
bicyeles within certain counties. The owner of a 
bicyele was required to pay one dollar and twenty- 
five cents in return for which he received a tag to 
be attached to the bicycle. It was urged that this 
was a license fee. The court decided that fees 
exacted under the police power were the only money 
exactions that were not required to conform to the 
Constitutional provisions of Oregon, which require 
mnformity, and require property taxes to be assessed 
according to value, and it was further held that this 
tax was a property tax, and since it was not assessed 
according to value as required by the Constitution 
it was void. Several other matters discussed in this 


opinion, reference to these will he had, when die 
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case is more fully discussed, elsewhere in this brief. 

The case of Livingston vs. Albany arose in 
Georgia. In that case, the Supreme Court of 
(Georgia held that a tax upon the sale of horses or 
mules, or upon horses or mules sold is a property tax; 
that the Legislature had power to impose or author- 
ie the authorities of a municipality to impose a 
tax npon al] such sales made by drovers, as they were 
a distinct class of traders, but that such tax when 
imposed must be ad valorem and that a tax upon 
each horse of a certain amount was not ad valorem. 

Jn the case of Sims y. The Parrish of Jackson, 
the Supreme Court of Louisiana held that a tax of 
a specified sum on every given quantity by weight 
of cotton produced violated a provision in the Con- 
stitution which requires the tax to be equal and ad 
valorem. Such tax was held to be a specific tax and 
hot an ad valorem tax. 

It is not a matter of great importance under 
the provision of the Alaska Organic Act requiring 
assessment according to value whether the tax 
sought to be mposed by the Territorial Legislature 
Is a license tax or a property tax in view of the fact 
that the provision requires ‘‘all taxes’’ to be assessed 
according to value regardless of their character. 
The matter is however of some importanee, as has 
been pointed out, when the question of whether the 
fax is in fact uniform is considered. In addition to 
What has been said it may here be noted that the Su- 
preme Court of the United States has by a uniform 
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rule of decision held license taxes of this character 
to be in fact property taxes regardless of the name 
given them by the Legislature. 

In the case of Brown vs. Maryland, 12 Wheat. 
419, it was held that a tax on the oceupation of an 
unporter was the same as a tax on imports and there- 
fore void. In that case Chief Justice Marshall said: 

“Tt is nnpossible to conceal from ourselves 
that this is varying the form without varying 
the substance. It is treating a proluhition 
which 1s general as if it were confined to a par- 
ticular mode of doing the forbidden thing. All 
inust perecive that atax on tle sale of am 
article imported onlay for sale is astax on ae 

artrele itselie 7 
It was largely upon the authority of this case, and 
the language thus expressed by Chief Justice Mar- 
shal that the Supreme Court afterwards in the ease 
of Pollock v. Farmers’ Loan & Trust Co. based its 
decision, holding incomes derived from property to 
be taxes on the property, from which such incomes 
were derived. 

The decision in the case of Brown v. Maryland 
was followed by the Supreme Court of the United 
States in the «ase of Welton vs. State, 91 U. S. 2%as 
The Legistature of the state of Missouri had passed 
a law exacting a license tax from peddlers selling 
merchandise manufactured outside of the state. This 
act was held to be an interfercnee with interstae 


commireree and void. It was urged that the leemes 
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tax was required from the peddler and was not a 
duty imposed upon the goods he sold; that the goods 
were the subject of interstate commerce and not 
the peddler, that for this reason the license tax did 
not interfere with interstate commerce, but the court 
held that a license tax exacted for the sale of goods 
was in effect a tax upon the goods themselves. In 
passing upon this question, Mr. Justice Field, speak- 
ing for the Court says: 

“Whe license clarece exacied 1s soucht to be 
maintained as a tax npona calling. It was held 
to be such a tax bv the Supreme Court of the 
State; a calling, says the court, which is lim- 
ited to the sale of merchandise not the growth 
or product of the state. 

“The general power of the State to impose 
taxes in the way of licenses upon all pursuits 
and occupations within its limits is admitted, 
but, like all other powers, must be exercised 
in subordination to the requirements of the 
Federal Constitution. Where the business or 
occupation consists in the sale of goods, the 
heense tax required for its pursuit is in effect 
a tax upon the goods themselves. If such a tax 
be within the power of the State to levy, it 
inatters not whether it be raised directly from 
the goods, or indirectly from them through the 
heense to the dealer; but if such tax conflict 
Samii power vested im Congress by the 
Constitution of the United States, if will not be 
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any the less invalid because enforced through 

the form of a personal license.”’ 

(c) 2. Validity of The Tax When Viewed 

Asa License Tax. 

The power of the legislature to levy or collect 
taxes, does not exist as an inherent power but 
because of a grant contained in the Organic Act and 
must, as was said when the validity of specific prop- 
erty taxes was being discussed, be exercised 1 strict 
subordination to the provisions in the Organi Act 
esspressivy limite that power. 

The act requites that “ALL PAAIS Sie 
BE UNIFORM UPON THE SAME CLASS OF 
SUBJECTS AND SHALL BE LEVIED AND COL- 
LECTED UNDER GENERAL LAWS AND THE 
ASSESSMENTS SHALL BE ACCORDING TO 
THE ACTUAL VALUE THEREOF.” This pro- 
vision requires all taxes to be uniform upon the same 
class of subjects, requires all taxes to be levied and 
collected under general laws and requires all taxes 
to be assessed according to the value of the thing 
which is the subject of taxation—under it there 
must be uniformity, there must be an assessment and 
the tax must be based upou value. Again, the pro- 
vision applies to all taxes meaning each and every 
tax; its effect is nowhere limited to property taxGa 
nor does it contain an exeeption in favor of heenses 
taxes. 

The tax in question violates these provisions m 
the Organie Act in that it is not uniform upon the 
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same class of subjects and in that-it is not assessed 
according to the value of the thing taxed. While all 
those engaged in operating salmon canneries are 
required to obtain and pay for a heense, there is no 
uniformity in the amount that the liceusecs are 
required to pay. In fact the amount required is dif- 
ferent in each case, depending upon the number of 
cases of the various varicties of fish packed. While 
the legislature has the power to classify the things 
mineh ware the subject of taxation, it has not the 
power to place each individual taxpaver m a class 
by himself. This is not classification. 

Nor is the tax assessed according to the value 
of the thing taxed. Viewed as a license tax the busi- 
ness of operating a fishery or salmon cannery is the 
subject of taxation and of course no attempt is made 
to assess this business or occupation for taxation. 
The amount of the tax in no sense depends upon the 
value of the business or occupation. 

The learned trial judge, however, in the case 
or the Territory of Alaska, v. Alaska Pacific Fish- 
eries, Case No. 2709, expressed the opinion that a 
tax inmany respects similar to this tax was a license 
tax, and that taxes of this character could be levied 
without complying with the requirements of the pro- 
vision referred to, notwithstanding the fact that by 
its express termis, ‘‘all taxes’? without exception are 
Inade subject to the requirements mentioned. This 
View is based upon an erroneous conception of tlic 
effect of some of the decisions of the state courts. 
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These decisions were rendered in states having 
a variety of constitutional limitations and restric- 
tions upon the taxing power, all unlike the provi- 
sion contained in the organic law of Alaska. Of 
course the effect of a limitation contained in the or- 
ganic law of any state or territory must depend in 
each case upon the language of the provision contain- 
ing the limitation; and the decisions of the courts 
relating thereto must be read in the light of the lan- 
guage of the provision construed. 

By many of the state constitutions license taxes 
are expressly provided for or excepted from the op- 
eration of the requirements of uniformity and as- 
sessment according to value. By others the provi- 
sions containing these requirements are expressly 
limited in their application to property taxes. By 
the Organic Law of Alaska all taxes, without ex- 
ception, must comply with the requirements of uni- 
formity and assessment according to value. An ex- 
amination of the decisions upon which the opinion 
of the learned trial Judge is based will disclose the 
fact that they can all be distinguished for one or the 
other of the reasons given except only those cases 
which relate to licenses exacted for the purpose of 
regulation under the police power as distinguished 
from license taxes exacted for the purpose of revenue 
under the taxing power. ‘These cases of course rest 
upon an entirely different principle. 

When in the interest of the public health, the 
public morals or the public safety it becomes neces- 
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sary to supervise or regulate an occupation or busi- 
ness, the legislature may require a license from those 
engaged therein for the purpose of regulating the 
same, and may in that connection adopt such regula- 
atory provisions as may be necessary, it may also re- 
quire the payment of a license fee sufficiently large 
te pay the costs of issuing the license and in addition 
thereto the costs of supervision and regulation. The 
fees required to be paid, however, cannot exceed the 
amount necessary for the purposes mentioned, and 
must be exacted in good faith to meet the expense of 
regulation and not for the purpose of raising reve- 
nue. In so acting the legislature preceeds under the 
police power of the state. In the exercise of the po- 
lice power the legislature is of course not restricted 
ty the limitations placed upon the taxing power and 
it is for that reason that the validity of laws exact- 
ing ucense fees is not effected by provisions in th 
organic law relating to taxes. Such license fees are 
not taxes and depend for their validity not upon a 
compliance with constitutional requirements relat- 
ing to taxes, but upon the question of whether the 
regulation in connection with which they are exacted 
is reasonably necessary to promote the public health, 
public morals or public safety. 

Not so in the case of license taxes. These have 
nothing to do with the public health, public morals 
cr public safety, in imposing license taxes the object 
and aim of the legislature is the collection of rev- 
enue. In character a license tax does not differ 
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form any other tax. It is levied against the occupa- 
tion or business: of the person called upon to pay it 
just as a property tax is levied against the property 
of the person called upon to pay such tax, the object 
in each case being the production of revenue for the 
support of the government. The only difference be- 
tween a license tax and a property tax lies in the pro- 
cedure provided for enforcing the collection of the 
eS, 

The collection of a property tax can be enforced 
by a seizure and sale of the property taxed. Collec- 
tion of a license tax cannot be thus enforced because 
of the intangible character of the occupation or busi- 
ness which forms the subject of the tax. The only 
practical method by which the collection of this tax 
ean be enforced consists in providing that it shall 
be an offense to pursue the occupation or business 
taxed without first paying the tax. 

The procedure followed is similar to that pur- 
sued in the collection of license fees under the police 
power. A license is required but this license per- 
forms no office except that it serves as a receipt for 
the taxes paid. When a license is granted under the 
police power it serves as a permit to do that which 
without the Heense would be unlawful because of its 
harmful effect upon the public health, public morals 
or public safety if permitted to be done without the 
restraint of the license and proper regulation 
thereunder—a right is conferred upon the recipient 
of the license which he did not have before it was 1s- 
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sued. When, however, a license is issued to one in 
connection with the payment of a license tax no new 
right is conferred upon the recipeient. The occupa- 
tion or business licensed is not one which requires 
regulation and restraint in order to prevent injury 
to the public health, morals or safety, but is a useful 
one by which the Public health, morals and safety, as 
well as the public welfare are promoted. The recip- 
ient of the license had a right under the constitution 
to follow an occupation or business of this character 
without a license just as one has the right to the own- 
ership and enjoyment of private property without a 
license. In exacting the license tax the government 
merely exercises its right to levy a tax against the oc- 
cupation or business of the citizens for the purpose of 
defraying the expense of government, just as it lev- 
ies a tax against the property of the citizens for such 
purpose. Nothing more, nothing, less. There is no 
difference between a license tax and a property tax. 
The apparent difference arises from the fact that in 
one case the thing taxed is tangible, in the other in- 
tangible, which necessitates different methods of pro- 
cedure when it comes to enforcing collection. Both 
movaxes im every sense of the word and heing taxes 
must conform to the requirement of the orgainc law 
as to uniformity and assessment according to value 
unless, indeed, the provsiions containing these re- 
quirements differ from those contained in the or- 
ganic act of Alaska in that they are so worded as to 
ke limited to one or to exelude the other. 
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There is no similarity between license fees ex- 
acted under the police power and licenses taxes ex- 
acted under the taxing power, although the method 
of procedure for their enforcement may be the same. 
As was said by Judge Cooley in his work on taxation 
page 396, “‘The distinction between a demand of 
money, under the police power, and one made under 
the power to tax is not so much one of form as of 
substance. The proceedings may he the same in the 
two cases, though the purpose is essentially different. 
The one is made for regulation and the other for 
revenue. If, therefore, the purpose is evident in any 
particular instance, there can be no difficulty in 
classifying the case, and referring it to the proper 
power.” 

It will be seen therefore that the decisions that 
relate to license fees exacted under the police power 
have no application to the facts in this case. 
(Throughout this discussion the nomenclature 
found in most of the cases upon the subject, is fol- 
lowed; that is to say money axactions under the po- 
lice power are referred to as “license fees,’”’ while 
those under the taxing power are referred to as 
‘dicense taxes.” In some of the caess the terms, li- 
cense fees, license taxes and occupation taxes are all 
used, sometimes interchangeably, where money ex- 
actions under the police power are referred to.) 

The various provisions contained in the organic 
laws of the various states and territories will next be 
Giscussed with a view of determining the applicabil- 


| 


rif 
ity and effect of the decisions under each. 

The constitution of the State of Alabama con- 
tains the following provisions: “All taxes levied on 
property in this state shall be assessed in exact pro- 
portion to the value of such property ...... The 
legislature shall not enact any law which will per- 
mit any person, firm, corporation or association to 
pay a privilege, license or other tax to the State of 
Alabama, and relieve him or it from the payment of 
all other privilege and license taxes in the state.” 

The constitution of the State of Arkansas pro- 
vides as follows: “All property subject to taxation 
shall be taxed according to its valug, that value to 
be ascertained in such manner as the General As- 
sembly shall direct making the same equal and uni- 
form throughout the state. No one species of prop- 
erty from which a tax may be collected shall be 
taxed higher than another species of property of 
equal value, provided the General Assembly shall 
have power from time to time to tax hawkers, ped- 
dlers, ferries, exhibitions and privileges in such 
manner as may be deemed proper.” 

The constitution of the State of Florida pro- 
vides as follows: ‘The legislature shall provide for 
a uniform and equal rate of taxation and shall pre- 
scribe such regulations as shall secure a just valua- 
Mon of all property ...... The legislature may 
also provide for levying a special capitation tax and 
a tax on licenses.” 

The constitution of the State of Illinois con- 
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tains the following provisions: “The general as- 
sembly shall provide such revenue as may be needful 
by levying a tax, by valuation, so that every person 
and corporation shall pay a tax in proportion to the 
value of his, her or its property, such value to be 
ascertained by some person or persons, to be select- 
ed or appointed in such manner as the General As- 
sembly shall have power to tax peddlers, auctioneers, 
brokers, hawkers, merchants, commission mer- 
chants, showmen, jugglers, innkeepers, grocery 
keepers, liquor dealers, toll bridges, ferries, insur- 
ance, telegraph and express interests, or business, 
vendors of patents and persons or corporations own- 
ing or using franchises and privileges, in such man- 
ner as it shall from time to time direct by general 
law, uniform as to the class upon which it operates.” 

The constitution of the State of Idaho contains 
the following provisons: ‘The legislature shall pro- 
vide such revenue as may be needful, by levying a 
tax by valuation, so that every person or corpora- 
tion shall pay a tax in proportion to the value of his, 
cr her, or its property, except as in this article 
hereinafter otherwise provided. The legislature 
may also impose a license tax (both upon natural 
persons and upon corporations, other than munici- 
pal, doing business in this state); also a per capita 
aX 3 All taxes shall be uniform upon the 
same class of subjects within the territorial limits, 


of the authority levying the tax, and shall be levied — 


and collected under general laws, which shall pre- 
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scribe such regulations as shall secure a just valua- 
tion of all property, real and personal.” 

The Montana Constitution provides as follows: 
“The necessary revenue for the support and mainte- 
nance of the state shall be provided by the Legisla- 
tive Assembly, which shall levy a uniform rate of 
assessment and taxation, and shall prescribe such 
regulations as shall secure a just valuation for taxa- 
tion of all property, except that specially provided 
for in this article. The Legislative Assembly may 
also impose a license tax, both upon persons and up- 
on corporations doing business in the state.” 

The constitution of Nebraska contains the fol- 
lowing provision: ‘‘The Legislature shall provide 
such revenue as may be needful, by levying a tax 
by valuation, so that every person and corporation 
shall pay a tax in proportion to the value of his, her 
cr its property and franchises, the tax to be ascer- 
tained in such manner as the Legislature shall di- 
rect, and it shall have power to tax peddlers, auc- 
tioneers, brokers, hawkers, commission merchants, 
showmen, jugglers, innkeepers, liquor dealers, toll 
bridges, ferries, insurance, telegraph and express 
Interests or business, venders of patents, in such 
manner as it shall direct, uniform as to the class on 
which it operates.” 

The constitution of the state of Louisiana con- 
tains the following provision: ‘Taxes shall be equal 
and uniform throughout the limits of the authority 
levying the tax, and all property shall be taxed in 
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proporition to its value.” Provision is also made 
for a license tax, to be graduated upon persons pur- 
suing the several trades, professions,-vocations, and 
callings. All occupations may be liable to such tax 
except those of clerks, laborers, ciergymen, school 
teachers, those engaged in mechanical, horticultural, 
agricultural, and mining pursuits, and manufactur- 
ers, other than those of distilled, alcoholic, or malt 
liquors, tobacco, cigars, and cottonseed oil. 

The constitution of the state of North Carolina 
provides as follows: “The General Assembly shall 
provide by law for a uniform and equal rate of as- 
sessment and taxation, and shall prescribe regula- 
tions to secure a just, valuation for taxation of all 
property ....... And provided, further, That the 
General Assembly may provide for a graduated tax 
on incomes, and for a graduated license on occupa- 
tions and business.” 

The constitution of the state of Texas contains 
the following provision: ‘Taxation shall be equal 
and uniform. All property in this state, whether 
owned by natural persons or corporations, other than 
municipal, shall be taxed in proportion to its value, 
which shall be ascertained as may be provided by 
law. The legislature may impose a poll-tax. It may 
also impose occupation taxes, both upon natural per- 
sons and upon corporations, other than municipal, 
doing any business in this state. It may also tax 
incomes of both natural persons and corporations, 
other than municipal, except that persons engaged 
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in mining and agricultural pursuits, shall never be 
required to pay an occupation tax.” 

The constitution of the state of Tennessee pro- 
vides: “All property shall be taxed according to its 
value, that value to be ascertained in such manner as 
the Legislature shall direct, so that taxes shall be 
equal and uniform throughout the state. No one 
species of property from which a tax may be collect- 
ed, shall be taxed higher than any other species of 
property of the same value, but the Legislature shall 
have power to tax merchants, peddlers and privi- 
leges, in such manner as they from time to time di- 
rect.” 

The constitution of the state of Utah. provides 
as follows: “The Legislature shall provide by law 
a uniform and equal rate of assessment and taxation 
on all property in the state, according to its value 
mimoney....... Nothing in this constitution shall 
be construed to prevent the legislature from provid- 
ing a stamp tax, or a tax based on income, occupa- 
tion, licenses, franchises, or mortgages.” 

The constitution of the state of Virginia pro- 
vides as follows: “All property, except as herein- 
after provided, shall be taxed, all taxes, whether 
state, local, or municipal, shall be uniform upon the 
same class of subjects within the territorial limits 
of the authority levying the tax, and shall be levied 
and collected under general laws....... The Gen- 
eral Assembly may levy a tax upon incomes in ex- 
cess of $600 per annum; may levy a license tax up- 
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cn any business which cannot be reached by the ad- 
valorem system.” 

The constitution of the state of West Virginia 
contains the following provision: ‘Taxation shall 
be equal and uniform throughout the state, and all 
property, both real and personal, shall be taxed in 
proportion to its value, to be asecrtained as directed 
by aie eee The Legislature shall have power 
to tax, by uniform and equal laws, all privileges and 
franchises of persons and corporations.” 

The constitution of the State of Kentucky con- 
tains the following provisions: ‘Taxes shall be uni- 
form upon all property subject to taxation within the 
territorial limits of the authority levying the tax; 
and all taxes shall be levied and collected by general 
laws. All property shall be assessed at its fair cash 
value. All property, whether owned by natural per- 
sons or corporations shall be taxed in proportion to 
its values... The General Assembly may by 
general laws only provide for the payment of license 
fees on franchises, stock used for breeding purposes, 
the various trades, occupations and professions, or 
a special or excise tax; and may, by general laws, 
delegate the power to counties, towns, cities and oth- 
cr municipal corporations, to impose and collect li- 
cense fees on stock used for breeding purposes, on 
franchises, trades, occupations and professions.” 

The organic act of the Territory of Oklahoma 
provides as follows: ‘Nor shall any unequal dis- 
crimination be made in taxing different kinds of 
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property, but all property subject to the taxation 
shall be taxed in proportion to its value: Provided, 
That nothing herein shall be held to prohibit the 
levying and collecting license or special taxes in the 
territory from persons engaged in any business 
therein, if the legislative power shall consider such 
taxes necessary.” 

It will be observed that the constitution of each 
of the states above referred contain express provis- 
ions authorizing the collection of license taxes. The 
Ianeuage employed varies, but in each case it is clear 
that the framers of the constitutions intended to au- 
thorize the legislature to impose and collect license 
taxes for the purpose of revenue as distinguished 
from license fees exacted in connection with the re- 
quirement of a license for the purpose of regulation. 
It is needless to say that the courts in the states 
above mentioned have uniformly held that the legis- 
lature had the power to raise revenue by means of 
a license tax. Even in the states mentioned, how- 
ever, it has been quite generally held that license 
taxes must be uniform upon the same class of sub- 
jects. 

While the decisions of the courts under consti- 
tutions containing express provisions authorizing 
the enactment of laws requiring license taxes can 
have no application to a case arising under the organ- 
Ic act of Alaska, where no such provision exists, it 
is a noteworthy fact that the framers of these con- 
stitutions deemed it necessary to insert these express 
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provisions in order to reserve the right to collect 
revenue by means of license taxes. Obviously they 
took the position that the insertion of the provisions 
with reference to uniformity and assessment accord- 
ing to value would destroy the right to collect license 
taxes unless that right was expressly reserved. No 
other reason can be assigned for the action taken. 
A consideration of the Oklahoma organic act 
discloses the fact that Congress also took the view 
that unless the right to collect revenue by means of 
license taxes was expressly reserved, that right would 
be cestroyed by the insertion in the organic act of a 
provision requiring uniformity and assessment ac- 
cording to value. Had it been the intention of Con- 
gress to permit the Alaska Legislature to raise reve- 
nue by means of license taxes it would have taken 
the same action that it took in the case of Oklahoma 
and reserved that right by a similar provision. The 
failure of Congress to reserve to the Alaska Legisla- 
ture this right is, however, easily accounted for. 
An examination of the organic act will disclose 
the fact that the powers conferred upon the Alaska 
Legislature are everywhere limited and circum- 
scribed and the limitation upon the power to levy 
taxes without reserving the right to raise revenue 
by means of license taxes is in harmony with the 
general purpose of Congress to limit the power of 
the legislature as expressed by the organic act, taken 
as a whole. The sparsely settled condition of the 
territory, its vast extent and other peculiar condi- 
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tions not met with elsewhere are the reasons that 
suggest themselves for thus limiting the power of the 
Territorial Legislature. In denying the right to 
raise revenue by means of license taxes, Congress 
must had had in mind not only the peculiar conditions 
existing in the territory, but also the unusual provis- 
ions of the organic act with reference to representa- 
tion in the legislature made necessary because of 
these peculiar conditions. Under the organic act 
each judicial division, regardless of its population, 
or wealth, is allowed four representatives in the 
lower house and two ii the upper house of the legis- 
lature; that this arbitrary apportionment of the 
munber of representatives to which the various parts 
of the territory should be entitled in the legislature 
might lead to serious abuses in connection with the 
imposition of license taxes, must have been apparent 
to Congress, 

The industries carried on in the territory are 
such that each is carried on in its own peculiar local- 
ity and not elsewhere, at least not to any extent, so 
that a license tax on any industry falls on the par- 
ticular locality only in which that industry is car- 
ried on. The temptation of working for and voting 
for a license tax on an industry not carried on in 
his division is constantly held out to each member of 
the legislature. 

The mines and the fisheries form the basis of 
all industria! activity in the territory. The fisher- 
les are located along the coast in the first and third 
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divisions and the quartz mines also are located near 
the seashore in these same divisions, while the placer 
mines are found in that portion of the third division 
extending back into the interior and in the second 
and fourth divisions. Thus a license tax imposed 
upon the fisheries burdens the coast regions of the 
first and third division only, a license tax on the 
quartz mine operations falls exelusively upon the 
same localities, while a license tax upon placer ming 
operations effects only the second and fourth divis- 
icns and that part of the third division which ex- 
tends into the interior. 

Not only must Congress be presumed to have 
had these things in mind but also the fact that a li- 
cense tax is a convenient tax to impose and that its 
burdens fall upon a limited number only who are 
not always represented in the legislature, and that 
if, therefor, such taxes were imposed with the view 
of velieving property from taxation the legislature 
would only be following naturally along the lines of 
least resistance and greatest traction. 

The members of the legislature that passed the 
law under consideration undoubtedly acted in the 
best of faith. They were undoubtedly honest men 
who acted honestly. Yet the injustice and inequality 
resulting from this character of taxation, regardless 
of the honesty and good faith with which it is In- 
voked, and against which Congress undoubtedly 1n- 
tended to protect the people of Alaska, becomes ap- 
parent when the present law is examined. 
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The legislature never made any provision for 
the levying of any property tax whatsoever. All the 
money required to pay the expense of the Territorial 
Covernment is sought to be collected by means of li- 
cense taxes. No substantial license tax is exacted 
from anyone engaged in any industry except the 
mines and fisheries. Nor are all the mines taxed, 
the mines are not taxed unless they yield a net in- 
come in excess of five thousand dollars per annum. 
The low grade character of the quartz mines makes 
im necessary to employ large units in connection 
with their operations. Enormously large capitals 
are required to successfully operate these mines, and 
of course, if the operations prove successful, the 
income is correspondingly large, so that the five 
thousand dollar exemption makes no practical dif- 
ference one way or the other. The placer mines on 
the other hand are operated in small units so that 
while there are comparatively few quartz mines in 
operation the number of placers in operations is al- 
most infinite, and while the aggregate yield of the 
placers may exceed that of the quartz mines, the 
yield of any one placer is comparatively small and 
does not except in isolated cases produce a net in- 
come of more than five thousand dollars. And even 
where the net income exceeds five thousand dollars 
it must always ke a difficult matter to collect a tax 
mere in view of the fact, as is a matter of 
common knowledge, that accurate books of account 
are rarely kept in connection with the conduct of 
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small individual enterprises. It follows that under 
this law the fisheries and the,quartz mines situated 
along the coast in the third and first divisions are 
called upon to pay all but a very small per cent. of 
the taxes required to meet the expense of the Terri- 
torial Government. This in spite of the fact that the 
fisheries are also required to pay a tax to the federal 
government under the act of June 1906 and the 
quartz mines are required to pay a tax to the federal 
government of three dollars per stamp under the act 
of Congress. 

The constitutional provisions in any wise simi- 
lar to the provision in the Organic Act of Alaska, 
found in the various state constitutions, and unac- 
companied by other express provisions limiting their 
effect so as to have no application to license taxes 
or providing in express terms for the imposition of 
license taxes, will next be considered together with 
the decisions of the state courts thereunder: 

The constitution of the State of California con- 
tains the following provisions: 

“all property in the state not exempt un- 
der the laws of the United States shall be taxed 
in proportion to its value, to be ascertained as 
provided by law. The word ‘property’ as used 
in this article and section is hereby declared to 
include moneys, credits, bonds, stocks, fran- 
chises and all other matters and things, real, 
personal and mixed, capable of private owner- 
ship.” 
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“The Legislature shall have no power to 
impose taxes upon counties, cities, towns, or oth- 
er public or municipal corporations or upon the 
inhabitants or property thereof for county, 
city, town, or other municipal purposes, but may 
by general laws vest in the corporate authori- 
ties thereof the power to assess and collect taxes 
for such purposes.” 

The constitution also expressly provides that 
income taxes may be assessed and collected. 

The provisions of the constitution of California 
first above quoted are not only expressly limited in 
their application to property taxes, but the meaning 
of the word “property” as therin used in expressly 
defined. 

Under the decisions of the state courts gen- 
erally, which differ in that regard from the decision 
rendered by the Supreme Court of the United States 
in the ease of Welton vs. State, 91 U.S. 278, herein- 
before referred to, license taxes are not regarded as 
taxes upon property. They are regarded as taxes 
upon occupations, and these occupations are in turn 
regarded as intangible things separate and distinct 
from the property used in pursuing such occupations. 
Viewing license taxes in this light, constitutional pro- 
visions which are expressly limited in their applica- 
tion to property taxes, such as is the provision in the 
California Constitution above quoted, can have no 
application to license taxes, since these are not re- 
garded as taxes upon property. There is then in the 
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California constitution no provision to which license 
taxes must conform. The decisions under that sec- 
tion of the constitution prohibiting the imposition 
of taxes on counties, cities, etc., however, shed light 
upon the meaning of the words “all taxes” as em- 
ployed in the Organic Act of Alaska. 

The legislature of the State of California had 
passed a law requiring those engaged in certain kinds 
of businesses to take out a license and pay therefor 
fixed sums which were to be turned into the county 
treasury. This law was before the Supreme Court 
of California in the case of People vs. Martin, 60 Cai. 
158. Its validity was assailed on the ground that 
the legislature had no power under the constitution 
to collect taxes for county purposes. It was con- 
tended that the license tax imposed was not a tax 
within the meaning of the constitution. It will be 
observed that the constitutional provision is not lim- 
ited in its application to property taxes in that the 
taxes prohibited are those “upon the inhabitants or 
property thereof.’ This clause in the constitution, 
the Supreme Court of California held included not 
only property taxes, but also license taxes which were 
taxes upon the inhabitants. This act was held void. 
In passing upon this matter, Judge Ross, who was 
then a member of the Supreme Court of California, 
speaking for that Court, says: 

“The important question in the case 1s, 
whether or not the word ‘taxes’ as used in this 
section of the constitution includes license tax- 
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es; for, if it does, the provisions of the Political 
Code imposing and providing for the collection 
of the license tax here in question, are clearly 
inconsistent with this section of the constitu- 
tion, and therefore inoperative by virtue of Sec- 
tion I of Article XXII of the same instrument. 

“That the license fees imposed by the pro- 
visions of the Political Code were so imposed 
mainly, if not solely, for the purpose of revenue, 
dees not admit of doubt; and where that is the 
case, they are, in effect, taxes. (Cooley on taxa- 
tion, pages 396-7; 2 Dillon on Mun. Corp. Sec. 
768.) Indeed, the statute itself designates the 
charge as a license tax. (Political Code, Sec. 
3,009.) 

“But are they ‘taxes’ within the meaning 
of Section 12 of Article XI, of the Constitution? 
We are of the opinion that they are. It is clear 
that that section is not limited to taxes upon 
property; for by its express language the legis- 
lature is prohibited from imposing taxes upon 
the inhabitants of counties, cities, towns, or oth- 
er public or municipal corporations, as well as 
upon their property, for county, city, town, or 
other municipal purposes. The defendant is an 
inhabitant of the county of Santa Cruz, engaged 
in the business of selling goods, wares, and mer- 
chandise. The tax imposed upon him, and 
which it is proposed to collect, was undoubtedly 
imposed for county purposes; for as already 
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observed, the statute authorizing it, required the 

tax when collected to be paid into the County 

Treasury for the use of the County General 

Fund. The power to impose such taxes for such 

purposes, in our opinion, no longer remains with 

the Legislature ;” 

This decision is especially applicable to the pres- 
ent case in that it clearly shows the reason why some 
of the provisions in the various state constitutions 
are not applicable to license taxes. These provisions 
are limited to taxes on property by their express 
terms just as is the first provision above quoted from 
the California Constitution. But the provision be- 
fore the Court in this case was not so limited but 
applied to taxes on the inhabitants and taxes on the 
property alike, which made it in all respects similar 
to the provision in the Alaska Organic Act, which 
is applicable by its terms to “all taxes” without re- 
gard to their character. 

One of the judges then a member of the Supreme 
Court of California dissented, taking the same view 
that the learned trial court took in this case, that 
lHeense taxes were to be distinguished from other 
taxes in some manner and were not to be regarded 
as Included within constitutional provisions relating 
to taxes, a view that resulted from confusing heenseé 
taxes exacted under the taxing power with een 
fees exacted under the police se Ww 

The Supreme Court of California in rendering 
sursecuent decisions, however ae the views ex- 
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pressed by Judge Ross and concurred in by the ma- 
jority of the court as law. See Ex Parte Schuler 139 
Pac. 985. And the Supreme Court of Missouri in 
construing a constitutional provision containing the 
sae language, as will be pointed out when the pro- 
visions of the constitution of that state are discussed, 
adopted the same construction. 

The constitution of the State of Colorado pro- 
vides as follows: 

“All taxes shall be uniform upon the same 
class of subjects within the territorial limits 
of the authority levying the tax and shall be ley- 
ied and collected under general laws, which shall 
prescribe such regualtions as shall secure a just 
valuation for the taxation of all property real 
and personal.” 

Under this constitutional provision it has been 
held in Colorado that a license tax can be laid and 
collected. It will be observed that the constitutional 
provision contains the following ‘“‘which shall pre- 
seribe such regulations as shall secure a just valua- 
| tion for the taxation of all property real and person- 
al.” This provision of course by its terms is appli- 
cable only to property taxes. 

The constitution of the State of Delaware pro- 
vides as follows: 

“All taxes shall be uniform upon the same 
class of subjects within the territorial limits of 
the authority levying the tax, and shall he lev- 
ied and collected under general laws,” 
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The effect of this constitutional provision does 
not seem to have been passed upon by the Supreme 
Court of Delaware in so far as it affects license 
taxes. 

The constitution of the State of Georgia pro- 
vides as follows: 

“All taxes shall be uniform upon the same 
class of subjects, and ad valorem on all prop- 
erty subject to be taxed within the territorial 
limits of the authority levying the tax and shall 
be levied and collected under general laws.” 

It will be observed that under this constitution- 
al provision all taxes, without regard to their char- 
acter, are required to be uniform upon the same class 
of subjects. It is accordingly held by the Supreme 
Court of Georgia that license taxes must conform 
to this provision. It will be further observed that 
the requirement that taxes shall be ad valorem is 
expressly limited to property taxes. Under this con- 
stitutional provision therefor licenses taxes are ex- 
cepted from the provision that taxes must be accord- 
ing to value. This constitutional provision therefore 
permits the levying of licenses taxes, though such 
taxes are not levied according to value, or ad valorem 
provided they are uniform upon the same class of 
subjects, and this has been the construction placed 
upon the provision by the Supreme Court of Georgia. 

The Supreme Court of Georgia, however, went 
somewhat further and held that where a license tax 
on merchants was graduated in proportion to the 
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volume of business transacted, the tax should be 
according to value, notwithstanding the fact that the 
constitutional provision requiring taxes to be ad val- 
orem was limited expressely to property taxes. The 
Court say: “It is true that the clause cited in words 
applies to property, but in sense and spirit we think 
it cover's a business tax scaled by the amount or value 
of the business transacted.’ Johnson vs. Macon, 
62 Ga. 645. In this case it was further held that a 
license tax law graded in proportion to the amount 
or value of business transacted as above indicated 
was not sufficiently uniform upon the same class of 
subjects. 

The constitution of the State of Indiana pro- 
vides as follows: 

“That the general assembly shall provide 
by law for a uniform and equal rate of assess- 
ment and taxation and shall provide such regu- 
lations as shall secure a just valuation for taxe- 
tion of all property both real and personal.” 
The provisions of this constitution it would 

seem are clearly limited so as to apply to property 
taxes cnly. Nevertheless the Supreme Court of in- 
diana in the case of Henderson vs. London & Lan- 
eashire Ins. Company, 185 Ind. 24, held that a tax 
on the business of such foreign insurance companies 
as were doing business i counties having cities with 
paid fire departments, which tax was to create a fire- 
man’s fund, violated the coustitutional provision re- 
quiring equality and uniformity of taxation as it ap- 
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plied only to a portion of the class of foreigi insui- 
ance companies, and the power of the whole state 
was thus exercised on a portion of the class for the 
benefit of a small part of the citizens of a few cities 
of the state. This decision indieates the tendency of 
the state. This decision indicates the tendency of 
the courts to apply the constitutional provisions of 
this character to license taxes wherever possible. 

The constitution of the state of Kansas pro- 
vides as follows: 

“The legislature shall provide for a wni- 
form and equal rate of assessment and taxa- 
tion; but all property used exclusively for state, 
county, municipal, literary, educational, scien- 
tific, religious, benevolent and charitable pur- 
poses, and personal property to the amount of 
at least two hundred dollars for each family 
shall be exempted from taxation.” 

This constitutional provision by its terms deals 
with taxation of property only and accordingly the 
Supreme Court of Kansas held that it did not apply 
to license taxes. 

The constitution of the State of Maine contains 
the following provision: 

“All taxes upon real and personal estate, 
assessed by authority of this state, shall be ap- 
portioned and assessed equally, according to the 
just valuation thereof.” 

This provision like that contained in the Indiana 
Constitution is by its terms limited in its application 
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to taxes on real and personal estate and does not 
therefor apply to licenses taxes. 

The constitution of the State of Minnesota pro- 
vides as follows: 

““All taxes to be raised in this state shall 
be as nearly equal as may be, and all property 
on which taxes are to be levied shall have a cash 
valuation, and be equalized and uniform 
throughout the state....... Laws shall be 
passed taxing all moneys, credits, investments, 
in bonds, stocks, joint-stock companies or other- 
wise, and also all real and personal property, 
according to its true value in money.” 

It will be noted that the provision in this con- 
stitution requiring equality applies to all taxes alike, 
but that the remaining provisions requiring levies 
to be made according to cash valuation, and taxes to 
be assessed according to value are expressly limited 
in their application by the terms of the provision to 
property taxes. It was accordingly held by the Su- 
preme Court of Minnesota that all license taxes must 
be uniform, and further that all taxes upon prop- 
erty must be assessed according to value. Willis v. 
Standard Oil Co., 52 N. W. 652-4; In Re Tax Delin- 
quency in St. Louis County, 75 N. W. 970; Minces 
v. Schoenig, 75 N. W. 711; 

In the case of Willis v. Standard Oil Company, 
the Supreme Court of Minnesota was called upon to 
pass on the validity of a law providing for the pay- 
ment of a fee to inspectors of oils. All oils shipped 
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in and used for illuminating purposes were required 
to be inspected and the inspector was, for such in- 
spection, entitled to certain fees. The objection was 
made that the fees exacted were exacted for the pur- 
pose of revenue and that the measure was in fact a 
measure designed to raise revenue. The Court held 
if that were the object of the measure, it could not 
be sustained under the constitutional provision. The 
court says: “It is also objected that the act is one 
levying a tax, and not a police regulation. Of course, 
under the constitutional provision requiring taxes 
to be as nearly equal as may be, and to be levied on a 
cash valuation, the law could not be sustained as a 
tax law. It can only be upheld as an exercise of the 
police power of the state;” 

In the case of in Re Tax Delinquency in St. 
Louis County, the Supreme Court of Minnesota 
passed upon a law providing that mining companies 
might pay in the state treasury annually, in lieu of 
all taxes or assessments upon capital stock, person- 
al and real estate, of such companies in or upon 
which real estate such business of mining might be 
carried on, or which was connected therewith, and 
set apart for such business the following amounts, 
to-wit: For each ton of copper, fifty cents, and for 
each ton of iron ore mined, shipped or disposed of, 
one cent. The court held that under the Minnesota 
Constitution the act was void, and in passing upon 
the matter they say: “It would be difficult to con- 
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ceive of a system of taxation more obnoxious to the 
Constitution.” 

In the case of Minces v. Schoenig, the court had 
before it an ordinance passed by the City of Winona 
which contained the provision that those who con- 
ducted bankrupt sales were to obtain a license and 
in addition to the payment of a fee, justified un- 
der the police power, were required to pay a tax of 
two per cent. of the amount of the gross receipts. 
In holding this ordinance void, the court say: ‘‘This 
mode of taxing is so palpably in conflict with Sec- 
tion 1, Article 9 of the Constitution which requires 
that all property on which taxes are to be levied 
shall have a cash valuation, that it cannot stand for 
a moment. The legislature itself has not power to 
adopt any such system of taxation, or to grant au- 
thority to a municipality to do so.” 

The constitution of the State of Michigan con- 
tains the following provisions: 

“The legislature shall provide an uniform 
rule of taxation, except on property paying spe- 
cific taxes, and taxes shall be levied on such 
property paying specific taxes, and taxes shall 
be levied on such property as shall be prescrib- 


pemoylaw...... All assessments hereafter 
authorized shall be on property at its cash val- 
ue. 


“The legislature shall provide for an 
equalization of a state board in the year 1851, 
and everv fifth year thereafter, of assessments 
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on all taxable property except that paying spe- 

cific taxes.” 

The Supreme Court of Michigan held that the 
term ‘‘specific tax’’ used in the constitutional provis- 
ion embraced license taxes, a license tax being of 
course a specific tax on business. 

Under the constitution of the State of Massa- 
chusetts the legislature is empowered 

“to impose and levy proportional and reas- 
onable assessments, rates, and taxes, upon all 
the inhabitants of, and persons resident, and 
estates lying, within the said commonwealth; 
and also to impose and levy reasonable duties 
and excises upon any produce, goods, wares, 
merchandise and commodities, whatsoever, 
brought into, produced, manufactured, or be- 
ing within the same.” 

The effect of this constitutional provision was 
before the Supreme Court of Massachusetts in the 
case of Portland Bank v. Apthorp, 12 Mass. 252-256. 
The legislature had enacted a law taxing banks one- 
half of one per cent. on the amount of their capital 
stock. In discussing the validity of this law in the 
light of the constitutional provision, the Supreme 
Court of Massachusetts hold that the tax could not 
be justified under the first part of the provision and 
in that connection the court say: “Under the first 
branch of this power, namely, that of imposing and 
levying rates and taxes, the requisition upon the 
banks cannot be justified; for those taxes must be 
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proportional upon all the inhabitants of, and per- 
sons resident and estates lying within, the Common- 
wealth. The exercise of this power requires an es- 
timate or valuation of all the property in the Com- 
monwealth; and then an assessment upon each indi- 
vidual, according to his proportion of that proper- 
ty. To select any individual or company, or any 
specific article of property, and assess them by them- 
selves, would be a violation of this provision of the 
constitution.”’ 

It will be observed from the language quoted 
that the assessment of a license tax would be con- 
sidered as prohibited under the constitutional pro- 
vision if the first portion of the provision alone were 
considered, yet this portion of the constitution of 
Massachusetts does not at clearly and definitely ap- 
ply to all taxes alike as does the provision in the Al- 
aska organic law. 

The tax.in question was, however, upheld by 
the Supreme Court of Massachusetts on the ground 
that the subsequent portion of the provision in the 
Massachusetts constitution allowed the collection 
of excises on commodities. The term “commodity” 
was given a broad meaning, so broad indeed as to 
include everything on which a tax could be laid. 
The court justified its action in so construing the 
word “commodity” on the ground that the legisla- 
ture had always so construed it since the adoption 
of the constitution itself thirty years ago. This was 
considered by the court as being sufficient evidence 
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to show that the framers of the constitution must 
have intended to give this meaning to the word 
“commodity.” 

The constitution of the State of Mississippi pro- 
vides as follows: 
“Taxation shall be uniform and equal 
throughout the state. Property shall be taxed 
in proportion to its value...... Property 
shall be assessed for taxes under general laws, 
and by uniform rules, according to its true 
value.” 
It will be noted that the provision requiring uni- 
formity and equality applies to taxes generally, 
while the remaining provisions are limited by their 
terms to property taxes. 

The constitution of the State of New Hamp- 
shire gives the General Court power 

“to impose and levy proportional and reas- 
onable assessments, rates and taxes upon all 
the inhabitants of, and residents within, the 
said state, and upon all estates within the 
same.” 

Under this provision of course a license tax can be 
imposed as, “it is a tax,” as the Supreme Court of 
California held in the case of People v. Martin, “up- 
on the inhabitants.” Nevertheless the Supreme 
Court of New Hampshire held that these taxes must 
be uniform. State v. Pennoyer, 65 N. H. 113; 18 
Atl. 878. In this case the Supreme Court of New 
Hampshire had before it 2 law requiring physicians 
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to procure a license and pay a_ stipulated amount 
therefor. The law did not apply alike to all physi- 
cians and was accordingly held void as lacking in 
uniformity. 

The constitution of the State of Missouri con- 
tains the following provisions: 

“Taxes may be levied and collected for 
public purposes only. They shall be uniform 
upon the same class of subjects within the ter- 
ritorial limits of the authority levying the tax 
and all taxes shall be levied and collected by 
general laws. 

“All property subject to taxation shall be 
taxed in proportion to its value. 

“The General Assembly shall not impose 
taxes upon counties, cities, towns, or other mu- 
nicipal corporations or upon the inhabitants 
thereof or property thereof, for county, city, 
town or other municipal purposes, but may by 
general laws vest in the corporate authorities 
the power to collect and assess taxes for such 
purposes.” 

It will be noted that this constitution, like prac- 
tically all the other constitutions, and unlike the Al- 
aska organic act, contains two separate provisions, 
one applying to taxes generally and the other to 
property taxes only. It is similar to the Alaska or- 
ganic act in that all taxes are required to be uniform 
upon the same class of subjects. It differs from the 
Alaska organic act in that under it all property sub- 
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ject to taxation shall be taxed in proportion to its 
value, while under the Alaska provision “all” taxes 
must be assessed according to the value of the thing 
which is the subject of taxation. This constitution- 
al provision is construed by the courts so as to carry 
out the meaning so clearly expressed and_ license 
taxes are included within the provision, where taxes 
generally are referred to anid are required to be uni- 
form upon the same class of subjects. 

In the case of City of St. Louis v. Spiegel, 2 S. 
W. 839, it was held that license taxes must under 
the Missouri constitution ke uniform upon the 
same class of subjects. An ordinance had _ been 
passed by the City of St. Louis providing for a li- 
cense tax of $25 on meat shops situate in one part 
of the city and $50 on meat shops situate in another 
part of the city. It was held that this license tax vi- 
olated the constitutional provision requiring uni- 
formity. 

The constitutional provision providing that the 
legislature shall not tax counties, cities, etc., or the 
inhabitants or property thereof, for county, city, 
town or other municipal purposes, is in all respects 
like the provision upon that subject contained in the 
California constitution, and the Supreme Court of 
Missouri placed thereon the same construction pre 
viously placed ona similar provision by the Supreme 
Court of California. State Ex Rel Wyatt vs. Ash- 
brook 72 Am. St. Rep. 765. 

It was claimed in this case that an act of the 
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Missouri legislature requiring’ a.license: tax from 
department stores was void for two reasons. First 
that the legislature had no power to pass the law 
since two-thirds of the revenue derived under it was 
paid into the city treasury, the law being- therefor 
designed to raise revenue for municipal purposes 
and being imposed upon the inhabitants of the cities. 
And for the further reason that it lacked uniform- 
ity in that it applied only to department stores. The 
Supreme Court of Missouri held that the act violated 
the constitution in both respects. This decision, like 
the decision by the Supreme Court of California, is 
important in that it is held that the term “tax” when 
used in the constitution includes license: taxes un- 
less it is expressly restricted to property taxes.. As 
in California the tax therein prohibited .was: any 
tax on the inhabitants or property. In Alaska the 
term used is “all taxes’? which is equally compre- 
hensive. 

The constitution ofthe State of Nevada pro- 
vides as follows: 

“The legislature shall provide by law for 

a uniform and equal rate of assessment and tax- 

ation, and shall prescribe such regulations as 

shall secure a just valuation for taxation of all 

property, real, personal, and possessory.” 
This provision by its terms requires no more than a 
just valuation for taxation of all property, real per- 
sonal and possessory, and has of course no applica- 
tion to license taxes. 
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The constitution of the State of New Jersey pro- 
vides as follows: 

“Property shall be assessed for taxation 
under general laws and by uniform rules ac- 
cording to its true value.” 

This provision also is limited in its application to 
the taxation of property. 

The constitution of North Dakota provides as 
follows: 

“laws shall be passed taxing by uniform 
rule all property according to its true value in 
money.” 

The terms of this provision also expressly apply to 
the taxation of property only. 

The constitution of the State of Ohio provides 
as follows: 

“Laws shall be passed, taxing by a uniform 
rule, all moneys, credits, investments in bonds, 
stocks, joint-stock companies, or otherwise; and 
also all real and personal property, according to 
its true value in money;” 

It will be observed that the provisions in the 
Ohio constitution are such that they apparently re- 
late to property taxes only yet the Ohio courts have 
persistently justified non-uniformity in connection 
with money exactions for licenses on the ground that 
they were exacted under the police power, indicat- 
ing thereby that exactions under the taxing power 
would be required to be uniform. 

The Ohio decisions are reviewed in the opinion 
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in the case of Pittsburg, C. & St. L. R. R. Co. v. State, 
30 N. EB. 435. An act passed by the Ohio Legislature 
required every corporation or company operating a 
railroad or any part of a railroad within the state 
to pay to the Commissioner of Railroads and Tel- 
egraphs a fee of $1.00 per mile for each mile of track 
cperated by it within the state. The constitutional- 
ity of this act was assailed on the ground that it 
levied a specific tax on property. It was contend- 
ed that the money sought to be collected was a fee 
and not a tax and did not come within the constitu- 
tional inhibition. In support of this contention, it 
was urged that the Supreme Court of Ohio in a pre- 
vious decision had held that a license fee exacted 
from gas companies did not come within the consti- 
tutional inhibition requiring uniformity. The Su- 
preme Court of Oho reviewed this early decision in- 
dicating that the gas business was a business that 
required police supervision; that the law imposing 
the exaction upon the gas companies provided for nu- 
merous kinds of regulation and that the license fee 
required from the gas companies was required in or- 
der to pay the cost of this regulation under the police 
power. It was further shown that the decision of 
the court in that case was based upon that ground 
and the law sustained as an exercise of the police 
power. The court then proceeded to apply this 
theory of the law to the facts in the case. It was 
pointed out that the law under consideration did not 
provide for any regulation and that the exaction of 
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$1.00 per mile was a tax pure and simple and that 
its nature as-a tax was not affected by the fact that 
it was called a fee. The court say: “A tax is a pe- 
cuniary burden imposed for the support of the gov- 
emfment’, ..... Burdens or‘charges imposed by 
the legislative power of a state upon persons or prop- 
erty to raise money for public purposes. The money 
raised by this section under consideration is direct- 
ed to be paid into the state treasury; it becomes a 
part of the funds of the state applicable to any ccn- 
ceivable public purpose. There is not a word in the 
section under consiceration, or in the act to which 
it is supplementary, to indicate a purpose that the 
fund raised shall be limited, or even'in any way spe- 
cially applied, to the expenses incurred in supervis- 
ing the-railroads of the state. A law like this—the 
direct‘and only purpose -it can accomplish, being to 
create a‘fund by an exaction on property to be paid 
into the-state-treasury: to be used indiscriminately 
for any and all public purposes—must be regarded 
as-creating a-tax. It bears-no resemblance to, and 
should not be confounded with, that class of laws 
enacted by the legislature, the immediate object of 
which is to call into active operation the police pow- 
ers of the state, but which, incidentally or indirectly, 
may cause the production of public revenue.” 
The constitution of the State of Oregon provides 
us follows: 
“No tax duty shall be imposed without the 
consent of the people or their representatives in 
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the Legislative Assembly; and all taxes shall 

be equal and uniform. 

“The Legislative Assembly shall provide 
by law for a uniform and equal rate of assess- 
ment and taxation; and shall prescribe such reg- 
ulations as shall secure a just valuation for tax- 
ation of all property, both real and personal 

It will be observed that the only provision in the Ore- 
gon constitution that applies to all taxes is the pro- 
vision requiring equality and uniformity. The 
other provisions are expressly limited in their appli- 
eaten to taxaton of property, real and personal. All 
that would be required of a license tax under this 
provision is equality and uniformity. Taxes on 
property, however, both real and personal are re- 
quired to be in accordance with a just valuation. 

In deciding the case of Ellis v. Frazier, 68 Pac. 
642, the Supreme Court of Oregon was called upon 
to pass on the validity of a tax under the Oregon con- 
stitution. A law had been passed by the Oregon leg- 
islature requiring the owners of bicycles to pay a 
tax of $1.25, whereupon they were furnished with 
a tag indicating that the tax had been paid, which 
was to be attached to the bicycle for and on account 
of which it had been collected. It was contended 
that this was an exaction that did not come within 
the constitutional inhibition. But the court held it 
Was a tax and that for that reason it was void as 
lacking uniformity since bicycle owners in certain 
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counties only were required to pay it. And further- 
more that it was a property tax and for that reason 
violated the constitutional inhibition that property 
taxes must be ad valorem or assessed according to 
value. In passing upon this question the Supreme 
Court of Oregon say: “As a preliminary matter, 
it is important to consider whether the burden thus 
imposed upon bicycle owners is a tax or a license; 
for, if the latter, it is not inhabited by the provisions 
cf the organic act relied upon, the courts generally 
holding that the constitutional requirement as to 
uniformity of taxation has no reference to the tax- 
ation of occupations.” (It must be noted that the 
Supreme Court of Oregon used the term “license” 
and the term “occupation tax” interchangeably as 
referring to exactions under the police power and 
not to exactions under the taxing power; that what 
is usually spoken of as a license tax is not included 
within the meaning of either of the terms as used by 
the Oregon Supreme Court. This is evident from 
the context.) Continuing the court say: ‘The leg- 
islative assembly has referred to the levy as a tax, 
but the descriptive designation is unimportant; for 
the object sought to be attained by the enactment 
must determine the character of the exaction. ‘The 
distinction between a demand of money, under the 
police power, and.one made under the power to tax,’ 
says Judge Cocley, ‘is not so much one of form as of 
substance. The proceedings may be the same in 
the two cases, though the purpose is essentially dif- 
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ferent. The one is made for regulation, and the 
other for revenue. If, therefore, the purpose is evi- 
dent in any particular instance, there can be no diffi- 
culty in classifying the case, and referring it to the 
proper power.’ Cooley, Tax’n. 396. It was held, in 
the case of In re Wan Yin (D. C.) 22 Fed. 701, that 
whenever it is manifest that the fee for a license 
to conduct an occupation is substantially in excess 
of the sum necessary to cover the cost of issuing the 
license and the incidental expense attending the reg- 
ulation of the business, the burden is a tax, and nota 
license.” The court then proceeded to review other 
similar cases and continuing say. ‘‘Whatever the 
rule may be in respect to the granting of licenses 
which incidentally result in producing a revenue, or 
the law in relation to the authority of a municipal 
corporation in the maintenance of its streets, it can- 
not reasonably be inferred that the burden imposed 
by the act in question was an exercise of the police 
power of the state; for the use of a bicycle does not 
necessarily tend to the destruction of the highways. 
Vie do not wish to be understood as intimating that 
the sum of one dollar more than the cost of execut- 
ing the necessary receipts and supplying the requi- 
site tags is an unreasonable exaction, but, inasmuch 
as that sum is set apart from each collection as a 
fund for the purpose of constructing and maintain- 
ing bicycle paths, it is evident, we think, from a con- 
sideration of the entire act, that it was primarily 
designed as a means of raising revenue, and the bur- 
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den thus imposed must therefore be treated as a tax, 
and not a license.” It was then held that since bi- 
cycles differ greatly in value, the tax violated the 
provision requiring uniformity and equality. The 
court say: “The value of all bicycles not being the 
same, the tax of $1.25 upon each destroys the re- 
quired uniformity in the assessment, and renders the 
rate of taxation unequal, so that the tax in this re- 
spect violates the constitutional provision above 
quoted.” As has been elsewhere shown in this brief 
the act was also held to violate the constitutional 
provision that property must be taxed according to 
value, the court holding that this tax was in fact a 
tax on the property itself. 

Later on the Supreme Court of Oregon had oc- 
ceasion to pass upon an act of the legislature more or 
less similar in character, Reser v. Umatilla County, 
86 Pac. 595. In this case the court had before it 
an act which required the nonresident owners of 
sheep bringing sheep into the state for pasturage or 
for the purpose of driving such sheep through the 
state, to pay a tax of a fixed sum per head. It was 
urged by the Attorney General that the exaction 
was made under the police power of the state and 
was not therefor subject to the limitations imposed 
by the constitution with reference to the collection of 
taxes. But the court held the exaction to be a tax 
and held the tax void as lacking in uniformity and 
as having been levied without regard to valuation. 
In the course of the opinion it is said: “St is some- 
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times difficult to distinguish between a tax and a hi- 
cense. Generally speaking, a tax is a charge or burd- 
en imposed on persons or property for the support of 
the government or for some specific purpose author- 
waged by it. Its-object is to Gaase Fewenue. A license, 
however, is a permission to do what would otherwise 
he unlawful. The fee or charge often exacted therefor 
is in law supposed to cover the cost of issuing the 
license and the expense incident to regulating and 
controlling the business, although it may ultimately 
result in a source of revenue. To relieve a law, im- 
posing a burden or tax upon persons or property, 
from the operation of the constitutional provision 
relative to taxation, it must have for its primary ob- 
ject the granting of some privilege or the imposing 
of some restraint.” 

It will be noted that in each of these cases the 
law before the court levied a specific tax on proper- 
ty. Such taxes in common with all other taxes were 
required by the constitution to be equal and uni- 
form, since the clause requiring equality and unifor- 
mity applied to all taxes alike and being property 
taxes they were required to be assessed according 
to value, since by the provisions of the constitution 
property taxes are required to be so assessed. How- 
ever, since the constitutional provision requiring as- 
sessment according to value is expressly limited in 
its application to property taxes, there would seem 
to be no good reason why a license tax could not be 
callected in Oregon if such tax were equal and uni- 
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form unless the view were adopted expressed by the 
Supreme Court of the United States in the case of 
Welton v. State that these taxes on business were in 
effect a tax on the property employed in connection 
with such business. The Supreme Court of Oregon 
seems to have taken this view of the matter, for 
while the taxes before the court were not license 
taxes, but specific property taxes, the opinion in each 
case contains a discussion of the validity of specific 
taxes generaly including license taxes and leads to 
the conclusion that under the Oregon constitution no 
money can be exacted except in the form of ad valor- 
em property taxes unless the exaction be made in the 
exercise of the police power of the state. 

The constitution of the State of Penn- 

sylvania provides: 

“All taxes shall be uniform upon the same 
class of subjects, within the territorial limits 
of the authority levying the tax and shall be 
levied and collected under general laws.” 

This constitution contains no provision requir- 
ing assessment according to value, the only provis- 
ion contained being one requiring uniformity upon 
the same class of subjects and this, like the provision 
in the Alaska Organic Act, applies to all taxes alike. 
Accordingly it is held by the Supreme Court of Penn- 
sylvania that occupation or license taxes come with- 
ir. its requirements and must be uniform. Banger’s 
Apveal 109"Pal, St.79: 

In this case the court had before it an ordinance 
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of the city of Williamsport under which it was 
sought to collect an occupation tax, the amount of 
which was in each case determined by the income of 
the person taxed. The ordinance was held to be in- 
valid on two grounds: First, that the tax was in 
fact the income tax and that while the city of Wil- 
liamsport had authority to levy occupaetion taxes, 
it had no authority to levy income taxes. Second, 
that the constitution of the state required all taxes 
to be uniform upon the same class of subjects; that 
the tax in question, regardless of its character, was 
not uniform upon the same class of subjects and was 
therefore void as failing to comply with this con- 
stitutional requirement. The court, discussed at 
some length the manner in which occupation taxes 
could be levied so as to comply with the constitutional 
requirement of uniformity and the reason why the 
tax before the court did not answer this requirement. 
In referring to the opinion expressed by the lower 
court to the effect that the tax complied with the re- 
quirement of uniformity, the Supreme Court say: 
“These views of the learned court are well enough 
as far as they go, but they do not come to the proper 
standard of uniformity. However, they might have 
been regarded prior to the adoption of the present 
constitution. They do not conform to the require- 
ments of the organic law as it exists at the present 
time. That requires not merely that there shall be 
no exemption of persons or classes, but that upon 
persons and classes the tax shall be uniform.” 
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The constitution of the State of South Dakota 
provides as follows: 

“All taxation shall be equal and uniform. 

All taxes to be raised in this state shall be uni- 

form on all real and personal property, accord- 

ing to its value in money.” 

It will be observed that the constitution con- 
tains a uniformity clause that applies to all taxes 
alike, while the clause requiring taxation according 
to value is limited by its terms to taxes on real and 
personal property. It was accordingly held by the 
Supreme Court of South Dakota that since the clause 
requiring equality and uniformity applied to all tax- 
ation, license taxes must be equal and uniform. In 
Re Watson 97 N. W. 465. In this case the court had 
before it a law requiring a license tax from peddlers, 
exempting peddlers of nursery stock and other class- 
es of peddlers from its operation. It was contended 
that this tax lacked uniformity and was therefor 
obnoxious to the constitutional provisions requiring 
uniformity in the case of all taxation. On the other 
hand it was argued that in some jurisdictions the 
uniformity clauses were not applied to license taxes. 
The Supreme Court of South Dakota however held 
that such contention could not be maintained under 
the provision of the constitution of that state, which 
did not expressly limit the requirement of uniform- 
ity to property taxes, but provided that all taxes 
must be uniform. In reference to this matter the 
court say: 
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“Such position cannot be taken.in this. state. 
The clause ‘and all taxation shall be equal and uni- 
form’, found in the Bill of Rights, cannot be ignored. 
Constitutions are supposed to be prepared with much 
care and deliberation. It will not do to assume that 
such important instruments contain any idle or mean- 
ingless phrases. On the contrary, it must be pre- 
sumed that every word was advisedly selected, in- 
serted for a purpose, and intended to have its due 
weight in determining what organic principles have 
keen established. In this state, then, taxes on occu- 
pations must be equal and uniform.” 

The constitution of the State of Washington 
provides as follows: 

“all property in this state, not’ exempted 
under the laws of the United States, or under 
this constitution; shall be taxed in proportion to 
its value, to be ascertained as provided by law. 
The legislature-shall provide by law a uniform 
and equal rate of assessment and taxation on 
all property in the state, according to its value 
in money, and shall prescribe such regulations 
by general law as shall secure a just valuation 
for taxation of all property, so that every per- 
son and corporation shail pay a tax in propor- 
tion to the value of his, her or its property.” 

It will be observed that each and every provis- 
ion contained in this constitution relative to taxation 
is expressly limited by its language to property tax- 
es and can therefore have no possible application to 
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license taxes under the view taken by the state courts 
that those taxes are not taxes on property. 

The constitution of the state of Wyoming pro- 
vides as follows: 


“No tax shall be imposed without the con- 
sent of the people or their authorized represen- 
tative. All taxation shall be equal and uniform. 
eee All property, except as in this consti- 
tution otherwise provided, shall be uniformlly 
assessed for taxation and the legislature shall 
prescribe such regulations as shall secure a just 
valuation for taxation of all property, real and 
personal.” 

It will be observed that the constitutional re- 
quirement of equality and uniformity in Wyoming, 
as in South Dakota, applies to all taxation, while the 
provision requiring taxes to be assessed according to 
value is expressly limited to property taxes. There 
is therefore nothing in the constitution to prevent 
the exaction of license taxes provided they are equal 
and uniform. 

In the case of State vs. Willingham, 9 Wyo. 
290; 62 Pac. 797, a city ordinance was attacked on 
the ground that the license tax required was not uni- 
form and was therefore in conflict with the consti- 
tution. The court reviewed the provisions of the or- 
dinance and held that the tax imposed was in fact 
2 uniform tax and satisfied the constitutional pro- 
vision. 
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The constitution of the state of Wisconsin pro- 
vides as follows: 

“The rule of taxation shall be uniform and 
taxes shall be levied upon all property as the 
legislature shall prescribe.” 

This constitutional provision is rather indefi- 
nite. Its effect was considered by the Supreme 
Court of Wisconsin in the following cases: Fire De- 
partment of Milwaukee v. Holvanstein, 16 Wis. 136; 
Morrill v. State, 38 Wis. 428; State v. Whitcom, 122 

mis. WO; 99 N. W. 468. 

In the case of Fire Department of Wilwaukee v. 
Halvanstein, the court passed upon the validity of a 
law requiring foreign insurance companies to pay a 
per cent. of their premiums for the benefit of the 
fire departments of some of the cities. It was con- 
tended that this was a tax and void since it lacked 
uniformity. But the Court held that the exaction 
was not a tax but a fee exacted by the state in the 
exercise of its police power and that the law was no 
more than a police regulation. The court say: “Nor 
is the requirement an exercise of the power of taxa- 
tion as to the companies, but only a proper exercise 
of the police power inherent in the sovereignty of the 
state.” 

The decision in the case of Morill v. State re- 
fates to the validity of an act of the state legisla- 
ture requiring hawkers and peddlers to take out a 
license and pay a fee therefor. It was claimed that 
this was an exercise of the taxing power and that for 
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that reason the fee must be. uniform. The court 
however held that the legislature had .the authority 
under the police power to prohibit hawking altogeth- 
er, and had the undoubted power to regulate its 
exercise, because hawking and peddling were regard- 
ed as unsavory lines of business. It was accord- 
ingly held that the actin question was enacted un- 
der the police power for the purpose of regulation and 
was not governed by the constitutional inhibitions 
relating to taxation. After quoting from Jaco)’s 
Law Dictionary, where hawkers.are defined as de- 
ceitful fellows etc., and making the statement that 
it was not the intention to cast any reflection upon 
the parties before the-court, in view of the fact that 
many honest men were in the business -of peddling, 
the court say: “but:with this diselaimer we must 
be permitted to add that undoubtedly resort is often 
had to this‘business for the sole puvpose.of . obtaining 
admittance, which could not:otherwise be obtained 
into private dwelling houses -in furtherance of some 
criminal or unlawful object. This is another‘reason 
where the-restriction or regulation of the buisness 
is an exercise of police power.”’ This-case was af- 
terwards appealed to the Supreme Court of the Unit- 
ed States as reported in the 154 U.S. 626. The judg- 
ment of the Supreme Court of Wisconsin was re- 
versed. The Supreme Court of the United States 
do not discuss the case in the opinion any further 
than to say it was reversed on the authority of Wel- 
ton v. State. 


So a ee 


121 

The decision in the case of State v. Whitcom 
deals with the validity of an act passed by the Wis- 
consin legislature requiring peddlers to procure a 
license and pay a fee therefor. Veterans of the Civil 
War and a number of others were exempted from 
the operation of the act. The court referred to two 
former cases decided by it, which leave the question 
as to whether a license tax could be exacted under 
the provisions of the Wisconsin Constitution in doubt 
and in view of the fact that that matter had not 
been argued in this case and the further fact that 
an expression on it was not necessary to the decision, 
the court refused to pass on it. 

It was held that it was immaterial whether the 
license fee required under this law were viewed as 
a tax or an exaction under the police power, as in 
either event the law would be void. If viewed as a 
tax it could not be sustained unless it was uniform 
upon the same class of subjects. If viewed as an 
exaction under the police power, it could not be sus- 
tained since it denied the equal protection of the laws, 
even though its object was to protect the public 
against irresponsible and deceitful traders. In the 
course of the opinion the court sav: ‘Tu consider- 
ing the exemptions or partially disabled veterans 
of the civil war a quite unanswerable question aris- 
es, why, whether for purpose of taxation of police, 
they should be exempted any more than equally dis- 
abled veterans of cther wars.” And further on in 
the opinion it is said: “It seems neither necessary 
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nor wise to carry further a critical anlysis of this 
statute. We have pointed out several respects in 
which it fails to impose its penalties upon persons 
not distinguishable from the appellant by any ligi- 
timate classification. It therefore denies him the 
equal protection to which, both by Federal and State 
constitutions he is entitled, and cannot be valid as 
against him whether its purpose be taxation or regu- 
lation of conduct.” 

None of the other state constitutions contains a 
provision at all similar to the provision contained 
in the organic law of Alaska. A review of the var- 
ious constitutional provisions limiting the power of 
taxation and the decisions thereunder discloses the 
fact that the courts have construed these provisions 
just as they were written. In many of the state con- 
stitutions the provision relating to uniformity is not 
by its terms limited to property taxes, but like the 
Alaska provision is so worded as to apply to all taxa- 
tion alike, and wherever such is the case it will be 
observed that the courts have generally, if not uni- 
versally, held that the provision related to all taxa- 
tion regardless of the character of the tax and that 
license taxes in order to be valid must be uniform 
in compliance with the constitutional provision. 

It will be noted that no state constitution con- 
tains a provision similar to that found in the Alaska 
Organic Law providing that “all taxes” must be as- 
sessed according to value. The provisions in all the 
state constitutions requiring assessment according 
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to value are expressly by their terms limited to taxes 
on property, and being so limited, the provisions can 
not and do not become material in discussing the 
validity of a license tax. But in the case of these 
provisions the courts also have given them effect 
according to, and construed them in accordance with, 
the exact language employed. While the lan- 
euage employed differs more or less in each case all 
these provisions provide substantially that property 
taxes shall be levied according to the value of the 
property taxed. And wherever a provision of this 
character exists the courts have held that the power 
cf the. legislature in connection with the assessment 
of property taxes is limited to taxes assessed accord- 
ing to value. That is to say, all specific property 
taxes are done away with and such taxes are in all 
cases required to be ad valorem. 

Since the decisions of the various state courts 
under these varying constitutional provisions do no 
more nor less than construe these provisions in ac- 
eordance with the exact language employed, they do 
not and can not furnish any authority under which 
a construction can be placed upon the provisions of 
the Alaska Organic Act, which is not in accordance 
with its exact language. The Organic Law of Alaska 
provides that “all taxes” shall be uniform upon the 
same class of subjects. In this respect it is similar 
to the organic law of many of the states. The pro- 
vision applies to all taxes. No distinction is made 
between license taxes and property taxes. It refers 
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to ‘all taxes,” that is to say, each and every kind 
of a tax and since a license tax is a tax, it must, 
in order to be valid, conform to the requirement of 
uniformity, and this is in accord with the decisions 
of the state courts rendered under similar consti- 
tutional provisions. But the provision in the Alaska 
Organic Act does not stop here, it requires more 
than uniformity. The language is, “all taxes shall 
be uniform upon thé same class of subjects and the 
assessments shall be according to the actual value 
thereof. Under this provision then all taxes must 
be based upon an assessment and this assessment 
must be according to the actual value of the thing 
which is the subject of taxation. No state constitu- 
tion contains the provision that all taxes must be 
assessed according to the actual value of the thing 
taxed. This provision is peculiar to the Alaska Or- 
ganic Law. Many state constitutions provide that 
all property taxes shall be levied according to ac- 
tual value, but nore, that all taxes shall be so levied, 
or that any tax, other than property taxes, shall be 
so levied. Apply the rule of decision apphed by the 
state courts under the provision that all taxes must 
be uniform to the provision in the Alaska Organic 
Law. It follows that all taxes which are not assessed 
according to the actual value of the thing taxed 
are void, for as was pointed out in discussing the 
unifonnity clause, ieense taxes are taxes, and being 
taxes are embraced within the term “all taxes” 
which is at once the most comprehensive and the- 
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most all inclusive of any term that Congress could 
have employed. If this language does not include 
license taxes, it is difficult to conceive of any lan- 
guage that would have been broad enough to include 
them. The statement contained in the Alaska Or- 
ganic Act is equivalent to the statement that no tax 
shall ke collected which is not uniform upon the same 
class of subjects, and which has not been assessed 
according to the actual value of the thing taxed, 
and since no tax, except an ad valorem property tax, 
can conform to these provisions that is the only tax 
that can be levied and collected under the Alaska 
Organic Law. It may here be added that the ad val- 
orem system of taxation is the only safe, reasonable 
and just system. Under it property is taxed and not 
the use of it. Unlike the license tax system, it does 
not place a premium upon idleness at the expense of 
industry and where it is levied with uniformity it 
distributes the burden of taxation equally and fairly. 

It is urged that the provision requiring assess- 
ment according to value can not have been intended 
to apply to license taxes because these taxes can not 
be assessed according to value. It is true that license 
taxes cannot be assessed according to value, but it 
does not follow that for this reason they can be levied 
under a provision in the Organic Law requiring “all 
taxes’’ to be assessed according to value. It simply 
follows that license taxes can net be imposed. To 
contend otherwise leads to the most ridiculous con- 
clusions for if license taxes can be assessed under 
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this provision for the reason that its terms are such 
that a license tax can not conform to it, then it must 
follow that any tax can be assessed which is of such 
character that it can not conform to the require- 
ments of the provision and can not be brought with- 
in its terms. 

A specific property tax which differs from a li- 
cense tax only in that it is a specific tax on property 
whereas the latter is a specific tax on occupations, 
can not be made to conform to the requirements of 
this provision, for while it is a tax on property it is 
a tax of so much per article without reference to 
the value of the article, just as an occupation tax is 
a tax of so much on a given occupation without ref- 
erence to the value of the occupation. It is this that 
makes it a specific tax. Ifa specific tax were made 
to conform to the constitutional requirement so as 
to be assessed according to value, it would cease to 
be a specific tax and become an ad valorem tax. No 
specific property tax therefor can conform to this 
requirement. Henee, if the provision is to be so 
construed as not to apply to taxes that can not be 
made to conform to it, specific property taxes are 
not within its terms and can be levied notwithstand- 
ing a provision that “all taxes’ must be according 
to value. 

Vi hat is said cf specific property taxes is true 
of each and every kind of a tax, except an ad valorem 
property tax, for no tax except an ad valorem tax 
is assessed according to value. If therefore all kinds 
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of taxes that can not be made to conform to this pro- 
vision are to be considered as not coming within it 
and are to be allowed notwithstanding the fact that 
they are not assessed according to value, then any 
kind of a tax whatsoever, be its character what it 
may, may be levied notwithstanding the facet that it 
is not assessed according to value. That is to say, 
since ho tax, except an ad valorem property tax, can 
be levied according to value, specific property taxes, 
license taxes aid every other conceivable kind of a 
tax may be levied notwithstanding the constitutional 
provision that all taxes must be levied aecording to 
value, if it be conceded that the requirement of ass- 
essment according to value was not intended to apply 
to taxes that are of such a character that they can 
not be made to conform to it. The adoption of this 
view therefore would entirely destroy the effect of 
the provision. It would be equivalent to saying that 
a provision that taxes must be assessed according to 
value applies only to ad valorem property taxes for 
these are the only taxes that can be made to con- 
form to this provision. All taxes, if this contention 
is regarded as sound except ad valorem property 
taxes can of course be levied because these can not 
eonform to the provision and ad valorem property 
taxes can of course be levied because these can not 
exist without conforming to the provision, so the 
provision becomes entirely meaningless and is left 
without any effect whatsoever. 

The idea that the term “all taxes’’ does not in- 
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clude license taxes finds its origin in a wrong con- 
ception of what a license tax really is. It results 


from a confusion of license fees exacted under the 
police power with license taxes. There is nothing 
occult or mysterious about a license tax. It is not dif- 
ferent from any other kind of a tax, it is simply a 
specific tax upon occupation, just as a specific tax on 
property is a specific tax on property. Money exac- 
tions under the police power may be allusive and pe- 
culiar in character because of the elasticity of the 
police power, but these characteristics do not apply 
to license taxes. 

Viewed therefor from the stand point cither of 
reason or authority, the term ‘‘all taxes’? must be 
held to include license taxes and since the tax sought 
to be collected in this action 1s not uniform upon the 
same class of subjects and is not assessed according 
to the actual value of the thing which is the subject 
of taxation, the tax is void and cannot be collected. 

But the learned trial judge expressed the opin- 
ien that express authority had been conferred upon 
the legislature to exact a license tax. If such express 
authority exists it must exist because of the follow- 
ing provision in the organic act: 

“That the authority herein granted to the 
legislature to alter, amend, modify, and repeal 
laws in force in Alaska shall not extend to the 
customs, internal-revenue, postal, or other gen- 
eral laws of the United States or to the game, 
fish, and fur-scal laws and laws relating to fur- 


129 


bearing animals of the United States applica- 
ble to Alaska, or to the laws of the United States 
providing for taxes on business and trade, er 
to the act entitled ‘An Act to provide for the 
construction and maintenance of roads, the es- 
tablishment and maintenance of schools, and the 
care and support of insane persons in the Dis- 
trict of Alaska, and for other purposes,” ap- 
proved January twenty-seven, nineten hundred 
and five, and the several acts amendatory there- 
of: Provided further, That this provision shall 
not operate to prevent the legislature from im- 
posing other and additional taxes or licenses.”’ 
In the first place it will be observed that this 
provision does not contain a grant of power. The 
provision taken as a whole is a limitation upon the 
power of the legislature. Congress had enacted a law 
with a view of collecting revenue to meet the ex- 
pense of the general government in administering the 
law in the Territory. It was deemed desirable to 
keep this law in force accordingly a provision was 
inserted against its repeal by the Territorial legis- 
lature. But in order that this provision might not 
be given a broader construction than was intended 
for it, it was provided: | 
“That this provision shall not operate to 
prevent the legislature from imposing other 
and additional taxes or licenses.” 
The clause does not In any sense contain a grant 
of powers but is a mere statement inserted to pre- 
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vent a provision containing a limitation upon the 
powers of the legislature from receiving too broad 
a construction. 

Viewed, however, as an express grant of pow- 
ers this clause does not confer the power to impose 
w license tax. A grant of power to require Heenses 
authorizes the exaction of licenses under the police 
power for the purpose of regulation, but does not 
authorize the exaction of license taxes under the tax- 
ing power. The right to require the latter exists 
if it exists at all under the taxing power and must 
be exercised in subordination to the limitations 
placed upon that power by the organic law, the form- 
er exists under the police power and is controiled by 
the limitations placed upon that power by the or- 
ganic law, without any reference whatsoever to the 
limitation relating to the exercise of the taxiiug pow- 
er. The right to require a license and the right to 
impose a license tax are separate and distinct rights, 
bearing no relation to one another; and a grant of 
the former does not include the latter. Upon this 
the authorities are agreed. 

Sunset Telephone and Telegraph Co. v. 
City of Medford 115 Fed. 202. 
Inve Laundry Licenses 22 Fed. 701. 
Clark vs. Brunswick, 43 N. J. Law 175 
Cache County v. Jensen 61 Pac. 308. 
State v. Smith 35 Atl. 506 (Conn.) 
52 Am. St. Rep. 301. 
The case of the Sunset Telephone and Telegraph 
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Company v. City of Medford arose before Judge 
Bellinger. The charter of the City of Medford, Ore- 
gon provided as follows: 

“The city council shall have power to li- 
cense, regulate or prohibit telegraph and tele- 
phone companies using the roads, streets, or 
alleys of the city and road district, and to fix 
the compensation which such companies shall 
annuaily pay to the city for such license or priv- 
ilege. But no license shall grant an exclusive 
right te any such company.” 

Under this provision in the chazter the 
city passed an ordinance requiring telephone 
companies to pay one hundred ($100.00) dollars 
per annum as a license fee. The court held 
that the fee was so large that it was obviously 
a revenue provision and that it was therefore 
not within the authority conferred on the city 
by its charter. In passing upon the ordinance 
Judge Bellinger says: 

“The ordinance complained of provides 
that no person shall engage in the telephone 
business, or place in or occupy any of the streets 
with its poles and wires, without paying, for an 
annual license so to do, the sum of $100, and, 
when this sum is paid, the city recorder shall 
issue a license to the person, authorizing and 
permitting said person or company to engage 
in the telephone business within said city for 
the period of one year; that the person or com- 
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pany paying said license fee, during the year for 
which they have paid such license, shall have a 
right to occupy the streets and alleys with his 
or its poles and wires, etc. This is a revenue 
provision, and is not within the authority con- 
ferred upon the city by its charter. “The power 
to license, as a means of regulating a business 
implies the power to charge a fee therefor suf- 
ficient to defray the expense of issuing the li- 
cense, and to compensate the city for any ex- 
pense incurred In maintaining such regulation. 
Vy henever it is manifest that the fee for the h- 
cense is substantially in exeess of what it should 
be, it will be considered a tax, and the ordinance 
imposing it void.’ Laundry License Case (D. 
C.) 22 Fed. 701. If the city has authority, un- 
der section 102 of the charter, to fix the com- 
pensation which shall be annually paid for such 
license or privilege to use the roads and streets 
of the city, then the city might have required 
the payment of the sum fixed by the ordinance 
for such use. But it did not do this. From 
the averments of the bill, it appears that the 
complainant has the right to use the streets 
of the city, by permission of its lawfully ap- 
pointed officers. If so, the city cannot add new 
conditions to the grant after the company has 
accepted it and established its plant. If by the 
power to fix compensation is meant the compen- 
sation that the city is to receive for the license 
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regulation, the case is within the rule of the 
Laundry License Case (D. C.) 22 Fed. 701, and 
the compensation to be fixed must not go beyond 
the expense of issuing the license and maintain- 
ing the license regulation. In short, the city 
cannot add to the conditions upon which the 
right to use the streets was granted to the com- 
plainent, and while it may exact compensation 
for the license, it cannot, under the power given 
in its charter, make such compensation a mat- 
ter of revenue.” 

The case of In Re Laundry License arose in 
Oregon. A city ordinance of the City of Portland 
required the proprietors of wash houses to pay a 
quarterly fee of five dollars, making an annual fee 
of twenty dcllars. The charter of the city of Port- 
land authorized the city to regulate wash houses, 
laundries, and the like, and another subdivision in 
the charter authorized the city to license and regu- 
late all such callings, trades and employments not 
prohibited by law, “as the public good may require.” 
‘The question before the court was whether these pro- 
visions in the charter authorized the license fee of 
{wenty dollars per annum exacted from the proprie- 
tors of wash houses. The matter arose on a petition 
for a writ of habeas corpus. The petitioner had been 
convicted for viclation of the Portland ordinance and, 
the case arose before Judge Deady. Judge Deady 
held that the city had under the provision quoted the 
power to license laundries, but that a license could 
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be exacted only in connection with the exercise of the 
power to regulate, and that it could not be used as a 
pretense for raising revenue. The Court held that 
one dollar per year would be ample to re-imburse 
the city for registering a license and that the fee of 
twenty dollars must be regarded as a revenue meas- 
ure and therefore void. 

The case of Clark v. New Brunswick arose in 
the State of New Jersey. The city charter of the 
eity of New Brunswick empowered the city counc!] 
toe pass ordinances to license and regulate cartmen, 
hawkers, peddlers, auctioneers, pawnbrokers, junk 
and shop keepers and others. Under this grant of 
powers the city council of New Brunswick passed a 
license law very similar to the act passed by the 
Territorial Legislature. The act was held void on 
the ground that the power to exact a license tax was 
not conferred upon the city. In passing upon this 
matter, the court, speaking through Judge Van 
Sychel say: 

“Under such grant of power it has been 
repeatedly held in this state, the right of tax- 
ation for revenue purposes is not conferred. It 
is purely a police power and must be exercised 
for the purpose of regulation. The city may be 
incidently benefited by the imposition of fines 
and penalties, but they must be reasonable and 
appropriate to the regulation of the various 
pursuits enumerated. Any attempt to establish 

a fiscal scheme under the grant is without 
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authority by law.” Again the court quoting 

with approval from a former decision rendered 

by the Supreme Court of New Jersey say: 

“When authority is given to require the pos- 

session of a license as a condition for selling, 

a reasonable fee, to cover probable expense can 

be demanded, but the exaction of sums in ex- 

cess of such expenses and graduated by the 
amount of business done can be nothing else 
than a tax upon such business.” 

The case of Cache County v. Jensen arose in the 
State of Utah. The laws of the state authorized 
counties to require licenses for the purpose of reg- 
ulation and revenue. Cache County imposed a li- 
cense on those engaged in herding sheep. The amount 
cf the license fee exacted depended upon the number 
of sheep and was so large that it was evidently in- 
tended as a means of raising revenue. The ordi- 
nance requiring the license did not provide for any 
regulation so that it was on its face a revenue meas- 
ure solely. 

The Supreme Court of Utah held that under a 
grant of powers to the counties empowering them to 
require a license for the purpose of regulation and 
revenue, the counties had no right to require a li- 
cense for the purpose of revenue only; that the 
grant merely empowered the counties to license for 
the purpose of regulation and that if revenue result- 
ed incidently this was permissable. 

The Court say: “Soa right to license a busi- 
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ness or occupation does not imply a right to exact 
a tax merely for revenue and where the object is 
revenue the power to license for that purpose must 
be conferred in unequivocal terms. “License” in 
general implies privilege and regulation and the 
imposition of it falls within the police power of the 
state. 

In the case of State v. Smith, the court had be- 
fore it an ordinance of the City of Bridgeport. The 
charter of the s@iw of Brid@epért aacioria™ 
ilies city to shi@ense “camihen, ca ieiitien, 
men, butchers, bakers, petty grocers, haeketess 
and common victualers under such restrictions and 
limitations as said common council might deem ne- 
cessary and proper to the health of the city, and to 
make other ordinances relative ‘‘to any and all sub- 
jects which shall be deemed necessary and proper 
for the protection and preservation of the lives of 
the citizens.” The city council under this grant of 
power enacted an ordinance requiring a license from 
all milkmen. The court held that this ordinance was 
not authorized, under the general welfare clause, nor 
under the provision above referred to and was there- 
fore void. The court say: 

“The right to license the pursuit of a law- 
ful business, which as usually carried on does 
rot endanger the public health or safety, and 
thus to limit the number of those who may en- 
gage in it, is one of the highest powers of soy- 
ereignity. When conferred upon a municipal 


138 
corporation, the grant can not be extended by 
any doubtful implication.” 
IV. 
THE ACT OF JUNE 1906 PROVIDES THAT 
TAXES PAID THEREUNDER SHALL BE 
IN LIEU OF ALL OTHER TANES 
AND LICENSES 


One further proposition remains to be con- 
sidered. In June of the year 1906, Congress passed 
au act relating to the fisheries of Alaska. The act 
covers the whole subject of fish and fisheries and 
contains many provisions relating to the protection 
of the fish, and contains, among others, the section 
set out at length in this brief. This section provides 
for the payment of certain taxes on the business and 
output and it is provided that these shall be in lieu 
of all other license fees and taxes therefor and 
thereon. The Organic Act provides that the author- 
ity of the Legislature to alter, amend, modify and 
repeal laws in foree in Alaska shall not extend to 
the game, fish and fur-seal laws. After euumerat- 
ing a number of other laws to which this authority 
of the legislature shall not extend, the Organic Act 
contains this proviso: ‘‘Provided further that this 
provision shall not operate to prevent the Legisla- 
ture from imposing other and additional taxes or 
heenses.’’ None of the other laws mentioned in the 
enumerated list contains a provision that the taxes 
paid thereunder shall be m leu of all other taxes 
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and licenses, so that other taxes and licenses might 
be exacted without amending, modifying or repeal- 
ing such law. 

No act of the Territorial Legislature makes any 
reference to this act of June 1906. No express 
attempt is made to either modify it, amend it, or 
repeal it. Whether the legislature had, or had not, 
the power therefore to repeal, modify or amend this 
act of Congress relating to the fish and fisheries, it is 
sufficient for the purpose of this case that it did not 
attempt to do so. Nor can it be said that the provi- 
sions of the act of Congress were repealed by neces- 
sarv inplication, when the act of the first Territorial 
Legislature, the validity of whieh has heen discussed 
in this bricf, was adopted. 

Aside from the fact that courts do not favor a 
repeal of laws by implication, the provisions of the 
act of the Territorial Legislature are so indefinite 
and uncertain that it is indeed diffienlt to say wheth- 
ey the legislature had any real, well defined inten- 
tion at all when the law was adopted. Clearly un- 
der the express provisions contained in the Organic 
Act, whether the Legislature had or had not the 
power to repeal the provision that the taxes paid 
under the Act of Congress should be in lieu of all 
other taxes and lieenses, it should not be held to 
have exercised this power by doubtful impheation, 
or tless it clearly did so in express terms, but the 
Act of the Legislature should be confined im its 


operation te such cases, if any there be, as are not 
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affected by and do not come within the provisions 
of the Act of Congress. And since the business of 
the plaintiff in error is such that it comes within 
the provisions of the Act of Congress and since it 
has paid the taxes due thereunder it should not now 
be required to pay any further or additional taxes. 
lor the various reasons assigned, the judgment 
of the lower court should be reversed. The act of 
the Legislature creates no civil liability, nor is a 
civil remedy provided and the act itself is void in 
that it requires the doing of that which is impossible 
and is so indefinite and uncertain in its provisions 
that it can neither be complied with nor enforced 
and in that it confers upon the court or judge arbi- 
trary power to deny to those engaged in useful oc- 
cupations the right to follow such occupations and 
to deny persons possessed of property the right to 
use and enjoy such property, in violation of the pro- 
visions of the Federal constitution; in that the tax 
sought to be imposed by the act is not uniform upon 
the same class of subjects, is not based upon au as- 
sessinent and is not assessed according to value, in 
violation of the provisions of the Organic Act of 
the Territory of Alaska in that regard, and the plain- 
tiff in error having paid its taxes under the act of 
Congress enacted in June, 1906, paid the same i 

lieu of all other taxes and licenses. 

Respectfully subinitted, 
HELLENTHAL & HELLENTUAL, 

Aivormers for Planvtiit my ferro; 


